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March 29, 2013

The Honourable Speaker of  the House of  Representatives
Mr. Michael Peart
Gordon House
81 Duke Street
Kingston

Att: Clerk of  the House, Mrs. Heather Cooke

Re: Report to Parliament - INDECOM
Pursuant to Section 17(3) (c) and 30 (2) of  the INDECOM Act 2010, it is an honour to present to you, the Independent
Commission of  Investigations’ Report for tabling in the House of  Representatives.

Sincerely,
Terrence Williams
Commissioner of  the Independent Commission of  Investigations
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Jamaica has for some time maintained
an average of  about two hundred
(200) persons being killed each year
by members of  the security forces.

This is, by any reckoning, a high rate. Raising
this fact often excites the rival arguments
that our crime rate is high on the one hand,
and that the police must curb their excessive
use of  force, on the other hand. Both
arguments as causative analysis suffer the
disadvantage of  assuming facts that have not
been proven. Certainly, by the law of
averages, one can assume that all of  the
killings are unlikely to be either justified or
unjustified, but this is unsatisfactory
reasoning for such an important issue. 
The state must strive for everyone to know
whether each killing was justified or not. A
generally held feeling that agents of  the state
can act with impunity regardless of  our most
fundamental of  rights will lead to mistrust
and challenge the moral argument for the
state’s monopoly on the use of  force. The
credibility of  a determination as to whether
or not a killing was justified will come from
public trust in the investigation and any
prosecution or disciplinary hearing that

might follow an investigation. The
institutions so charged must be impartial,
effective, open and act with all due dispatch.
The problem with Jamaica’s high rates of
fatal incidents involving the police surround
the measures that exist to determine
whether each killing was justified or not. In
relation to these fatalities the nation has seen
prosecutions collapse or not mounted
because of  inadequate investigations and
poor institutional practices. Slowness, lack
of  independence and the apparent difficulty
to ascertain the truth has reduced public
confidence. Internal investigation by the
police of  their colleagues was not only
contrary to law but unsatisfactory to the
public. 
In this endeavour INDECOM plays a vital
role as the independent investigator with
effective powers to get to the truth. This is
an important development, but it is not the
end of  the journey. There are other
important steps that need to be taken before
Jamaica can claim full and true respect for
all of  our lives. The wheel need not be
reinvented as there is a full slate of  measures
and best practices decided and

recommended by international courts and
organisations.  
Juxtaposing the high rate of  killings by the
agents of  the state against these untaken
steps to ensure accountability reveals the
problem: Jamaica has not yet taken all of  the
measures to secure and protect the right to
life. This report highlights these issues and
suggests further development of  our
protection of  life. 
The Commission’s members of  staff

considers every human life important and
are required to give all due attention to every
investigation of  the taking of  a life. From
this vantage point they see the current
systemic and legal problems challenging the
respect for life. This report also considers
the killing of  mentally ill persons and deaths
of  people in police custody. These
unfortunate deaths reoccur without any
apparent effort to learn something from
each and to thereby forestall repetition.
The Commission trusts that this report will
provoke discourse and then action.n

Commissioner’s Message

Mr. Terrence Williams 
Commissioner - INDECOM
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The Independent Commission of  Investigations currently
presides over 1,600 cases, inclusive of  fatal and non-fatal
matters. These cases span the length and breadth of  the

island, and are being investigated by the three offices – the Central
Regional Office in Mandeville and the Western Regional Office in
Montego Bay. The parishes with the highest number of  fatalities are
Kingston, Clarendon and St. Catherine respectively. In 2012, the
Commission initiated 219 investigations into fatalities involving the
security forces. Of  this figure March had the highest number (35),
and May (10) having the lowest. 
Safeguarding the Right to Life is a comprehensive report which
focuses on three (3) areas that the Commission believes ought to be
taken into consideration based on its remit. Part One of  the report
addresses the right to life of  every Jamaican. Part Two addresses two
related issues that plague the security forces and the society on the
whole, these include death in custody and death of  the mentally ill
when in confrontation with the police. 

THE RIGHT TO LIFE
The inalienable right to life of  any citizen of  Jamaica is fundamental
and ought not to be unjustifiably curtailed by another private citizen
or an agent of  the State. The right to life involves an obligation not
to take life but to safeguard and protect life, and in the event that a
life is taken, a procedural obligation for an independent, adequate
and effective investigation. This enquiry must be treated with great
importance and must also be accessible to relatives of  the deceased
and open to public scrutiny. Additionally, the investigation must be
so effective that it can lead to the appropriate punishment of  the
persons responsible for this breach of  the right to life without
justification. 
The report highlights recent jurisprudence on the scope of  the
State’s obligation to safeguard the right to life, namely the case of
Michael Gayle v Jamaica in which the Inter American Commission
of  Human Rights (IACHR) found that Jamaica was in breach of
investigative obligations concomitant to the right to life and
recommended that legislative changes be made to ensure that any
investigative mechanism employed by Jamaica to investigate the use
of  force by members of  the security forces be compatible with
international standards. Other countries that have ventilated similar
breaches include the Netherlands, in the case of  Ramsahai v
Netherlands where the courts also found that the investigation
breached procedural requirements of  adequacy and independence
consequent on the right to life. 
Investigations conducted in 2012 suggest that much improvement
has been made compared to the arrangements which existed at the
time of  the unfortunate events in the Michael Gayle matter. Despite
the important steps towards ensuring that Jamaica’s investigative
arrangements are compatible with international standards, the work
of  INDECOM is sometimes hampered by differing views amongst
stakeholders as it relates to our remit  and authority. Independence
is challenged due to our reliance on the Jamaica Constabulary Force
(JCF) for important parts of   investigations. The continued slowness
of  investigations and some uncooperative practices of  the security

forces, all contribute to the right to life being somewhat illusory.  
As it relates to initial accounts of  incidents by members of  the
security forces, getting prompt statements remains a major challenge.
This culture of  tardiness poses a problem as it relates to the risk of
collusion. However in other countries, officers involved in a shooting
are not permitted to go home until they have given their individual
versions of  what happened to the investigators. This entire challenge
not only hampers the process of  investigating, but general
accountability for the taking of  a life. The recommendations related
to this challenge require that statements be given promptly and the
risk of  collusion be reduced. It is also recommended that state agents
not be returned to duty in the area where the incident occurred
whilst under investigation.

USE OF DEADLY FORCE
The use of  deadly force in effecting arrests is also addressed in this
report. The existing laws, the Commission believes, need
examination in today’s context as they currently allow, in some
circumstances, for a person suspected of  a felony attempting to
elude the police to be stopped by the use of  deadly force. This use
of  force may be disproportionate, especially if  the offender does
not pose a threat to anyone. It is the Commission’s view that the
Courts will hold that common law principles on the use of  force to
apprehend a fleeing felon are incompatible with the Charter of
Fundamental Rights. Parliament is asked to intervene and clarify the
law and bring it in conformity with the Constitution.

DEATH OF THE MENTALLY ILL WHEN IN
CONFRONTATION WITH MEMBERS OF THE

SECURITY FORCES 
In 2011, six (6) persons were killed by police who were believed to
be of  unsound mind and in none of  those cases were any special
measures employed to handle a matter of  this nature. Part Two of
this report addresses the issue of  the mentally ill being killed when
they are in confrontation with the police. 
Based on our investigations, we submit that dealing with someone
of  impaired reason may present a challenge to a constable seeking
to apprehend him. That said, the JCF must train and instruct their
membership on using force against a mentally disturbed person, as
a police officer who kills a mentally disturbed person may be liable
for murder or for the tort of  negligence. 
The JCF Training Manual gives guidelines as to how to treat with
a mentally ill person. The most important guideline being that the
mentally ill person should be treated in an unhurried, calm,
non-authoritative manner; in addition, the constable should not
become angry and impatient if  the mentally ill person seems to be
ignoring them. The Manual also states that the constable should have
adequate assistance, which is considered to be at least five (5) officers
nearby.  
Nonetheless, our investigations suggest a lack of  patience on the
part of  the police when handling mentally ill persons as some 75 per
cent of  confrontations with the mentally ill and the police end in
fatalities, while 25 per cent end in injuries. The numbers,
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however, vary according to the Division in which it occurrs; for
example, Areas Two and Three accounted for 90 per cent of  the
fatalities involving mentally ill persons in confrontation with the
police, and this was recorded for the period 2005 to 2012. We also
found that in most of  the cases, the mentally ill persons were known
to the police and  were in possession of  an offensive weapon when
they were fatally shot. At this time, international best practices, the
Commission believes, ought to be employed. The use of  non-lethal
weapons such as tasers are used in other countries as a way of
minimising the possibility of  a fatality. Local mental health
professionals agree that non lethal alternatives are most appropriate
when dealing with the mentally ill. The Taser itself  is a self-defence
weapon and a good alternative to a firearm. Should this become an
alternative weapon to be used by the security forces, it is
recommended that a clear User Policy be developed and
implemented to ensure appropriate use. 
In this report, the Commission formulated recommendations that
it believes can reduce the incidence of  fatality among this cohort.
We thought it prudent to have a Medical Response Team for each
region consisting of  police officers with specialised training in deal-
ing with the mentally ill and psychiatric aides. Also among the Com-
mission’s recommendations was the implementation of  ongoing
refresher courses in how to manage the mentally ill. These recom-
mendations were made against the backdrop that the common trend
suggests that the police are ill-equipped and unprepared to handle
situations involving the mentally ill.   

DEATH IN CUSTODY
Part Three of  this report addresses the issue of  death in custody.
In May 2011, it was brought to the Commission’s attention that in
2008, a number of  prisoners died while in custody at the Port
Antonio Police Station. Checks were made thereafter and it was
revealed that five (5) of  these deaths occurred in the same station
during the period 2005-2009. The Commission, consequently,
launched an investigation into the death of  prisoners while in the
custody of  the police and these investigations further revealed that
at least 36 deaths have occurred between the years 2005 and 2012. 
The Commission is of  the view that some of  the conditions that
result in the death of  these prisoners can be prevented. Additionally,
efforts made to access reports of  investigations into these incidents
revealed that these deaths were not well investigated. The
Commission also found that many of  these persons who died in
custody were mentally ill. 
We believe the right to life of  any citizen triggers an obligation on
the state to preserve the citizen’s life, thus all measures must be taken
in this regard. 
The report, in part, speaks to several areas in which the
Commission found cause for concern, chief  among them being the
practice of  housing insane persons and sane persons in the same
area; the poor record-keeping mechanisms in place; cell conditions
and the investigations of  persons who have died in custody. 
The recommendations formulated for this section of  the report

emanated from these concerns and include the development and
maintenance of  a compulsory assessment of  prisoners concerning
their propensity to commit suicide. Additionally, it was
recommended that the officers be trained in how to handle the
mentally ill, and that cells be checked at least four (4) times in an
hour where the assessment of  the prisoner suggests that he may be
suicidal. 
We thought it prudent to suggest timelines for all the recommen-
dations given in this Report, therefore some of  the measures were
given timelines from 60-180 days.n

Searching for truth, striving for justice
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Chapter 1: The Right to Life
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SUMMARY
The starting point must be full comprehension of  the meaning and

scope of  a citizen’s inalienable right to life. This right is fundamental
and must not be curtailed or derogated from, even during periods of
national emergency. The right to life involves:

(a) a substantive obligation not to take life;
(b) another substantive obligation to safeguard and protect
life, and
(c) a procedural obligation for independent, adequate and 
effective investigation of  the taking of  a life. Such
investigations must be accessible to the relatives of  the     
deceased and be open to public scrutiny.

The taking of  life must always be subject to enquiry, and the
enquiry assumes even greater importance once a death occurs at the
hands of  members of  the security forces or other agents of  the State.
The object of  such an investigation is to discover whether the force
used in such cases was or was not justified, and to identify and punish
those responsible. In that investigative quest, all the surrounding cir-
cumstances must be considered including the planning of  the opera-
tion and the control of  forces on the ground.
Where the use of  force is permitted, it must be shown that the  

taking of  life was proportionate, having regard to:

(a) the nature of  the aim pursued;

(b) the dangers to life and limb inherent in the situation 
and;

(c) the degree of  risk to life in the use of  force employed.

THE REQUISITES OF A RIGHT TO LIFE
INVESTIGATION: EFFECTIVENESS AND
INDEPENDENCE
An effective right to life investigation is one which is capable of

leading to the identification of  wrongdoing and its perpetrators.
Further, the investigation must be effective in the sense that it leads
to the punishment of  those persons responsible for breaches of  the
right without lawful justification. 
Recent jurisprudence on the scope of  the State’s obligation to

safeguard the right to life of  everyone in its jurisdiction stipulates that
when the right is breached by members of  the Security Forces or
other agents of  the State, an independent investigative mechanism
must be triggered which has no institutional or hierarchical connection
with the forces or other agents of  the State under investigation. 
In assessing that jurisprudence, the following requirements for

adequate, effective and independent investigations are:

(a) the investigation must be reasonably prompt and 
expeditious;

(b) efforts must be made to reduce the possibility of  
collusion among State agents before they give their initial 
reports to the independent investigator;

(c) the investigation must have the means to determine 
whether the use of  force was justified and to identify and 
punish anyone implicated;

(d) the investigators must not have institutional or 
hierarchical connection with the State agents under 
investigation; and 

(e) there must be reasonable public scrutiny and involve the
next of  kin.
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THE RIGHT

The Constitution of  Jamaica (as amended by the Charter of
Fundamental Rights and Freedoms Act) states:

“13—(1) Whereas (a) the state has an obligation to        
promote universal respect for, and observance of,

human rights and freedoms;
………

(2) Subject to sections 1 and 49, and to subsections (9) and
(12), and save only as may be demonstrably justified in a 
free and democratic society:

(a) this Chapter guarantees the rights and freedoms
set out in subsection (3) and (6) of  this section and
in sections 14, 15, 16 and 17; and 
(b) Parliament shall pass no law and no organ of
the State shall take any action which 
abrogates, abridges or infringes those rights.

(3) The rights and freedoms referred to in subsection (2) 
are as follows: 

(a) the right to life, liberty and security of  the 
person and the right not to be deprived thereof  
except in the execution of  the sentence of  a 
court in respect of  a criminal offence of  which 
the person has been convicted”. 

THE RIGHT TO LIFE JURISPRUDENCE AND
RELEVANCE TO INDEPENDENT AND
EFFECTIVE INVESTIGATIONS

Michael Gayle v Jamaica Case 12.418, Report No. 92/05
delivered October 24, 2005 

Facts 
On Saturday, August 21,1999 Michael Gayle, a young man of

obviously unsound mind, was severely kicked and beaten by some
members of  the security forces (Jamaica Constabulary Force and
Jamaica Defence Force) on duty at a curfew barricade. A police officer
in the party arrested and charged Gayle for assaulting members of
the barricade party and resisting arrest. The officer subsequently  
admitted that these were false charges. Gayle died from his injuries
two (2) days later.
The investigation was conducted by the Bureau of  Special 

Investigations (the BSI), an arm of  the Jamaica Constabulary Force
(the JCF). The area of  the barricade was not examined for forensic
evidence. No identification parade was conducted. Statements were
not collected from members of  the security forces present until a
week had elapsed. Their uniforms and equipment were not examined
for trace evidence.
A Coroner’s Inquest ruled that all of  the officers present were to

be charged, but the Director of  Public Prosecutions demurred citing
insufficiency of  evidence. Thus, no charges were laid.

Issues
The most important issue in the case was whether Gayle’s right to

life had been breached given that:
a. he was killed by agents of  the State;
b. there was no effective and independent investigation into
his death.

Jamaica accepted the first ground but denied the second.

Ruling
The Inter American Commission of  Human Rights (the IACHR)

found that Jamaica was in breach of  the investigative obligations 
concomitant with the right to life. The IACHR thus recommended
legislative changes to ensure that any investigative mechanism 
employed by Jamaica to investigate the use of  force by members of
the security forces and other State agents would be compatible with
international standards.
The IACHR further found that:

a. In the face of  Jamaica’s high number of  fatal incidents 
involving the security forces, the nation had a particularly 
high burden to show that investigations were adequate, 
effective, and independent. [88]; and

b. The BSI’s investigations were below the minimum 
international standards required. (See the Minnesota 
Protocol). [85][86][90][91].

In relation to points listed above, the IACHR had this to say:

“91. Further, the Commission cannot accept the State’s
contention that its approach in interviewing security personnel
one week after the incident was “methodical and diligent”.
Security Force personnel were best placed to identify individual perpetrators,
especially in view of  the fact that identification lineups were not utilised as a means
of  providing civilian witnesses with an opportunity to identify individual officers.  

The IACHR’s third point on the issue of  adequacy and
effectiveness was that the investigation should have been conducted
from the outset by an authority independent of  the JCF and the

By failing to carry out these interviews
expeditiously, the State not only jeopardised the

reliability of  any accounts given by officers
concerning pertinent events, for example through the
coordination of  evidence, but also exacerbated the
possibility that the officers would refuse to

implicate one another, rendering it impossible
to substantiate individual responsibility based
upon the testimony of  officers who were at the

scene.” 
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Jamaica Defence Force (the JDF). This authority would have to be
empowered to effectively investigate, leading to the charging of
persons implicated. [94]
In Gerville Williams et al v The Commissioner of  INDECOM

[2012] JMFC 1, Sykes, J commented on the lack of  independence of
the BSI and the general public feeling as to the inadequacy of  
investigations prior to the Independent Commissions of  
Investigations Act. [130] – [132]
Sykes, J and Williams, J were of  the view that the Act was designed

to cure the ills of  the past and to provide for investigations that can
unearth “all information regarding any misdeed on the part of  the
security forces”. [232],[366]

Ramsahai v Netherlands (2008) 46 EHHR 43 ECHR (Grand
Chamber)

Facts

R, being armed with a firearm, robbed V of  his scooter. V 
immediately reported the matter to a police officer who caused it to
be broadcast on the police radio network. Officers Bruns and Bulstra
saw R on a scooter fitting the description broadcast. They confronted
R to apprehend him, there was a struggle and R got free. R drew the
pistol, Bulstra drew his and ordered R to put down his weapon. R 
refused. Bruns approached R and R turned the weapon on him. Bruns
drew his and shot R in the neck. R died within minutes.
After the shooting the Police Commissioner was reported to have

said that: “Whatever kind of  committee of  inquiry may be set up in
addition, I will not let them in.”  
Police from Bruns and Bulsrta’s department attended the scene,

conducted forensic examination, and canvassed for witnesses. The 
investigation was thereafter taken over by the State police force. The
State prosecutor ruled that the shooting was in self-defence.

Issues

The deceased’s family complained inter alia that the investigation
breached R’s right to life as it was not independent, effective or 
adequate for the following reasons:

a) key parts of  the investigation were conducted by members of
the same Force of  which Bruns and Bulstra were members;

b) officers Bruns and Bulstra were questioned three (3) days after
the incident giving them an opportunity to collude;

c) officers Bruns and Bulstra were assigned the same lawyer;

d) all the officers who arrived at the scene were not questioned as
to what Bruns and Bulstra reported to them;

e) the precise trajectory of  the fatal shot was not determined;

f) Bruns and Bulstra’s hands were not swabbed for gunshot residue
and their weapons and ammunition were not examined;

g) the absence of  reconstruction or postmortem diagrams; and

h) the Police Commissioner’s uncooperative statement. 

Ruling

A. General Principles [321]-[325]
The State’s obligation to protect the right to life implies that there

will be an effective investigation of  the taking of  a life. The
investigation must be aimed at enforcing domestic criminal and civil
laws, and to ensure accountability of  agents of  the State for their use
of  force.
The investigation must be independent in law and practice. There

must be no institutional or hierarchical connection between the
investigator and the State agents suspected of  being implicated.
The investigation must be capable of  determining whether the use

of  force was justified, and identifying and punishing anyone
responsible. The investigator must secure forensic evidence and
witness statements. The investigation must also have a measure of
public scrutiny as public confidence in the State’s monopoly on the
use of  force is at stake.

B.   Breaches 
The investigation breached the procedural requirements of  adequacy
and independence consequent on the right to life as:

a) the firearms and ammunition were not examined. There was no
reconstruction, no postmortem illustrations, and no hand swabbing.
[329];

b) although there was no evidence of  actual collusion, Bruns and
Bulstra were not separated pending their giving statements and the
statements were taken after three (3) days. [330];

c) the independent investigator did not start his work until 15 
hours had elapsed.[334];

d) essential parts of  the investigation (including forensic
examination and door-to-door canvassing) were done by officers from
the same force of  which Bruns and Bulstra were members [335];

e) supervision of  the investigators by another party (e.g. the 
Prosecuting Service) could not render the investigation independent.
[337] Whilst the police could not be expected to remain passive 
until the independent investigator arrived, there were no special 
circumstances that permitted the local police from going beyond 
securing the scene. [338]

C. The Court further ruled that:

Whilst the public prosecutor was independent of  the police,
problems may sometimes arise where the prosecutor has a working
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Figure 1. Indicates the number of  security force-involved fatal shootings in 2012 on a monthly basis. (Source: INDECOM Registry) 

relationship with a particular police force. It would therefore have
been better if  a prosecutor unconnected to that police force had ruled
on the case. [342] – [346]
As investigative files may contain sensitive information, it is not a

requirement of  the right to life that the investigator satisfies every 
request for disclosure. [347]- [350]
The degree of  public scrutiny of  the investigation varies from case

to case. The test is whether the scrutiny is sufficient for accountability,
fosters public confidence in the State’s use of  force, and prevents any
feeling of  collusion or tolerance of  unlawful acts. [353]

D. The Court found that:
a) the shooting did not violate the right to life (unanimous);
b) the investigation did violate the right to life in that it was
inadequate(13 to 4) and insufficiently independent (16 to 1);
and
c) awarded them EURO 20, 000 plus costs.

In Saunders and Tucker v IPCC [2008] EWHC
2372, Ramsahai was applied and the Court criticised the
practice of  police officers conferring before giving a state-
ment and ruled that directives ought to be given to prevent
involved officers from colluding or to reduce the risk of  in-

nocent contamination. n

POLICE FATALITIES 2012



OVERVIEW
Efforts continue to ensure that the investigation of  homicides

allegedly caused by agents of  the State accord with the procedural
obligations described in the preceding chapter. Investigations
conducted in 2012 reveal much improvement when compared to the
arrangements that existed at the time of  the unfortunate events
involving Michael Gayle.
On the positive side, the Commission’s investigations are largely

independent and most police officers defer to the Commission’s
authority as regards processing scenes. The Commission is assiduously
working on the backlog of  cases formerly investigated by the JCF’s
Bureau of  Special Investigations and by the Police Public Complaints
Authority (the PPCA) whilst initiating contemporary investigations. 
Issues that remain surround the challenge to independence from

the Commission’s reliance on the JCF for important parts of  the 
investigation, the continued slowness of  investigations, and practices
of  the security forces that can, in some instances, contribute to the
right to life being illusory.  

INDEPENDENCE
The Commission was established as an Independent Investigator

with broad powers.  This was an important step towards ensuring that
Jamaica’s arrangements became compatible with the international
standards, as expressed by the IACHR in Michael Gayle. Despite these

powers, the Commission’s work is sometimes hampered by differing
views amongst stakeholders as it relates to our remit and authority. 
The investigations conducted by the Commission depend heavily

on the JCF’s input regarding the conduct of  identification parades.
This issue was referred to in our report to Parliament, “Confronting
the Challenges” (P. 28-32), and we await consideration of  our
request for amendment of  the statute.
To enhance the effectiveness of  investigations, the Commission,

with the grant aid of  the United Kingdom’s Department For
International Development (DFID), has established its own
Microscope Laboratory and engaged an internationally recognised
ballistic expert. The Commission is pleased to have the resources to
begin to confront this backlog and is targeting by its third anniversary
to bring down average completion time for investigations.

INITIAL ACCOUNTS BY SECURITY FORCE
PERSONNEL
The Commission has organised itself  to achieve well over ninety

per cent (90%) compliance with the standard of  commencing
investigations of  a fatal event anywhere in Jamaica within two (2)
hours of  report. Full compliance will come with the establishment of
a regional office in the North East. The Commission’s investigators
have also been instructed to require that police officers give them their
first-hand account within a few hours of  the incident. 
The Commission continues to face difficulties in getting prompt

statements from security force personnel. This is important to end
the culture of  tardiness in these investigations and to impede
collusion. The Commission notes that most modern police forces will
not permit police officers present at a shooting to go home from their
shift until the officers have given their individual versions to the
investigator.  In some cases investigated in the past year, senior
officers permitted officers involved in shootings to go off  duty with-
out being available for interview by the Commission’s investigators.
Getting a statement from a police officer under three (3) days of  an
incident remains exceptional.
The Commission notes that the Full Court’s holding that the

Commission’s statutory power to require any person to answer a
question or give a statement was not incompatible with the
Constitution. This power is meaningless if  the involved officer is
unavailable when the Commission’s investigators arrive. 
Most modern police forces order their membership not to discuss

the case amongst themselves prior to being interviewed or giving a
statement to the independent investigator. In Jamaica there is no such
provision and, to the contrary, the JCF’s high command perceives that
their members have a right to confer. 

THE RIGHT TO LIFE MUST NOT BE AN ILLUSION

Bing Images

Chapter 2: Accountability for Taking Life
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The situation is not always bleak as, in a handful of  cases, JCF
supervisory officers cause involved officers to remain at the scene or
at the police station, fostering prompt interviews and statements. The
Commission is happy to report productive discussions with the Police
Federation and the Special Constables Association so that they might
sensitise their membership as to the Commission’s operational aims
for prompt statements. The Commission continues to engage JCF
units and formations in this regard. Nevertheless, on many scenes
police officers and soldiers appear unsure of  the Commission’s
authority and express a desire that their respective high commands
would advise them by way of  express policy or orders.

JCF POLICY AND THE ISSUE OF
COLLUSION
The JCF Use of  Force Policy is influenced by the European

Court of  Human Rights’ (ECHR’s) jurisprudence on the right to life
and by the United Nations Code of  Conduct for Law
Enforcement and the Basic Principles on the Use of  Force and
Firearms. The Use of  Force Policy requires that personnel report
a discharge of  firearm to their immediate supervisor “as soon as
practicable”. The supervisor must inspect the officer’s pocketbook to
ensure that an entry is made of  the firing and the officer must fully
document the circumstances1. 

The Basic Principles on the Use of  Force and Firearms insists
that the state and JCF establish effective reporting and review
processes for the investigation of  cases of  death or serious injury.
These processes must include recognition of  the jurisdiction of
independent authorities and the courts2.
The current JCF policy and the practices are deficient, in that, it

does not mandate measures to prevent concerned officers from
colluding and, it does not fully recognise the remit of  the
Commission.
The Commission reminds that our report “Confronting the

Challenges” noted a practice of  conferring and vetting before police
officers gave statements and recommended that the Commissioner
of  Police and the Chief  of  Defence Staff  issue orders prohibiting

discussion of  an incident by officers involved prior to giving a
statement to the Commission3. Although the JDF’s response was
favourable, the JCF demurred. The JCF said that they were unsure of
the purpose of  the recommendation and claimed that a police officer
had a right to “research among his colleagues”4. Since this report and
the security forces’ response were tabled in Parliament, little has
changed.
The Commission returns to this important issue recognising that

the nation and the JCF intend and desire for policing to be rights-
based. In this regard, the decisions of  the ECHR in Ramsahai v
Netherlands and the England and Wales High Court in R (Saunders
and Tucker) v IPCC should assist the JCF in concluding that their
current practices and policies are not compliant with the constitutional
right to life. 
It is important to reiterate the legal principles:

“. ………that in the case of  a fatal shooting by police officers
the State may be held to have violated Article 2 if, in the course
of  the investigation required by the Article, adequate steps were
not taken to prevent the police officers directly concerned from
conferring before producing their first accounts of  the incident;
and that that is so even if  it cannot be shown that they in fact
did confer

………..the court would be very chary of  a general practice
under which officers who are key witnesses in an Article 2
investigation are expressly permitted to collaborate in the
production of  their statements: the opportunity for 'collusion'
is, so to speak, institutionalised.5” 

It would seem that, with the greatest of  respect, there is no right
to “research amongst his colleagues” and such practice is in fact
repugnant to the right to life and unprofessional.
Example can be drawn from the United Kingdom Association of

Chief  Police Officers (ACPO) who, when confronted by this issue,
modified their policy to prohibit acts of  collusion. The ACPO
Manual of  Guidance6 now provides:

“7.94 As a matter of  general practice, officers should not confer
with others before making their accounts (whether initial or
subsequent accounts). The important issue is to individually record
what their honestly held belief  of  the situation was at the time force
was used. There should therefore be no need for an officer to
confer with others about what was in their mind at the time force
was used. If, however, in a particular case a need to confer on other
issues does arise then, in order to ensure transparency and maintain
public confidence, where some discussion has taken place, officers
must document the fact that conferring has taken place, highlighting:

a) Time, date and place where conferring took place;
b) The issues discussed;
c) With whom; and 
d) The reasons for such discussion

7.95 There is a positive obligation on officers involved to ensure
that all activities relating to the recording of  accounts is transparent

“...in the case of  a fatal shooting by police
officers, the State may be held to have

violated Article 2 if, in the course of  the
investigation required by the Article,

adequate steps were not taken to prevent the
police officers directly concerned from
conferring before producing their first

accounts of  the incident; and that that is so
even if  it cannot be shown that they in fact

did confer

Searching for truth, striving for justice



and capable of  withstanding scrutiny.” [Emphasis added]

The Commission notes that the JCF’s Use of  Force Policy and
the Chief  of  Defence Staff ’s instructions for the use of  deadly force
are to be admired for their detailed guide to their members as regards
the need for proportionality in the use of  force; thereby helping to
satisfy the two (2) substantive State obligations regarding the right to
life. 
However, the problem is that, if  members of  the security forces

are not properly accountable by an effective investigative process, the
substantive obligations associated with the right to life will not be
fulfilled, and the consequence of  the failure to fulfil them is to render
the right to life unreal and illusory. 
The Commission’s considered view is that the relevant forces ought

to take necessary steps to implement rules which require their
members to submit to the appropriate investigative process. 
At present, the reverse exists in Jamaica, especially as regards the

JCF where, the high command seems to maintain rigid adherence to
practices which encourage collusion, thus minimising the effectiveness
of  an investigation. This is so notwithstanding that it is now patent
that such practices are inconsistent with the right to life. 
The Commission is of  the view that the relevant forces and other

agents of  the State need to continue in their progress towards rights-
based actions by incorporating international best practices in forming
the requirement for accountability in the use of  force. 
The Commission therefore recommends that the Commissioner of

Police, Chief  of  Defence Staff  and Commissioner of  Corrections issue
orders to the members of  their respective forces and auxiliaries pro-
hibiting members - involved in, present at, the use of  force against a
member of  the public where sexual assault, injury or death results -
from conferring before giving their accounts to the Commission and
requiring that where, exceptionally, there has been some conferring,
this be noted and fully disclosed.

ADMINISTRATIVE REVIEWS
In investigations conducted in 2012 the Commission has continued

to note that state agents involved in homicides are returned to full
duties within a few days of  the incident - even controversial ones -
following an internal review. In this determination the Commission
is never consulted.
The internationally accepted principle is:

The JCF Use of  Force Policy does not conform with these
principles. The policy provides:
“On this point, the Court underlines the importance of

suspension from duty of  the agent under investigation in order
to prevent any appearance of  collusion in or tolerance of
unlawful acts.”7

“161. Although the criminal investigation may require some time
to reach a conclusion, the administrative investigation shall be of  short
duration, reaching a preliminary judgment within forty-eight (48)
hours of  the incident. In each case when a member uses deadly force;
the following procedure will be followed: 

a. The Commanding Officer of  the member involved shall
relieve the member from duties in any operational
assignment. 

b. The Commanding Officer in charge may either assign the
member to some administrative duty or relieve the member
from all police duties, pending the outcome of  the
administrative review. 

c. The Divisional Commander for the division in which the
incident occurs or his designate and one member of  the 
Bureau of  Special Investigations (BSI) and the Assistant 
Force Chaplain shall conduct a preliminary investigation to
determine: 

(i) If  the shooting seem justified or not. 

(ii) If  Force Orders and procedures were followed or not 
and that the member’s physical and emotional state is such
that he/she is capable of  resuming normal police duties. 

(iii) Submit a written report embodying all available facts 
through the Area/Branch Officer to reach the                  
Commissioner of  Police as early as possible and in any 
event, within 24 hours of  the occurrence. 

(iv) Where the members’ Commanding Officer is not the  
Officer in charge of  the Division in which the incident      
occurred, it shall be the responsibility of  the officer in       
command of  the Division where the incident occurred to 
forward the report required (See (iii) above). 

(v) The Commissioner shall reserve the right in all cases to
determine the return of  the member to operational
duties within the 24 hours.” 

The policy permits an officer to return to duty before the
investigation is complete. The Commission has noted that in some
instances the constable is returned to full duties even where there is
reason to doubt that the shooting was justified.
The decision to return an officer to duty ought to await the

completion of  the investigation for its full clearance.  Unfortunately,
the breach of  the appropriate standards is sometimes exacerbated by
the officer under investigation being returned to do police duties in
the very community the incident took place. 
Certainly, these investigations can be protracted. We also

7

...the importance of  suspension from duty of  the
agent under investigation in order to prevent any

appearance of  collusion in or tolerance of  unlawful
acts.”
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acknowledge that the JCF’s deployment strength may suffer if
significant numbers of  personnel are withdrawn from active duty,
nevertheless, the JCF risks great public opprobrium when it returns
officers suspected of  being involved in controversial extra-judicial
killings to duty. The JCF may unwittingly encourage impunity where
it returns officers who have been uncooperative with official
investigations to full duty.
In a particular investigation, the members of  the police team that

were reportedly involved in the incident were returned to frontline
duties within days of  the incident. Indeed one officer was later
promoted. This decision was taken despite the Commission’s
indication of  the strength of  the case at that time. 
The expressed suspicion of  the BSI was that there were some

troubling issues concerning the shooting, the failure of  all the officers
to fully document what had happened, and the officer’s lack of
cooperation with the Commission’s investigation.
When the Commission enquired into the matter, the Commissioner

of  Police advised that the participation or recommendations of  the
Commission were unnecessary for the administrative review process. 
The Commission is puzzled that the JCF did not welcome the

Commission’s input given the fact that it was clear that it was

conducting an investigation and had information that the BSI was not
yet privy to. The Commission further notes that the officers, in that
case, were in breach of  Force policy in not documenting their
accounts. 
It is therefore recommended that the Commissioner of  Police, the

Chief  of  Defence Staff  and the Commissioner of  Corrections issue
orders that:
(a) officers conducting reviews of  incidents where force was used,

shall seek the input of  the Commission’s Director of  Complaints in
charge of  the investigation before determining whether police
personnel involved in an incident (where the rights of  a citizen have
been allegedly abused) is returned to full duties pending the
completion of  the investigation;

(b) that members of  their force not return to their full duties while
the matter is under the investigation or trial; and

(c) prohibit a review panel from returning an agent of  the State to
frontline duties where that agent is in breach of  a request made pur-
suant to Section 21 of  the Independent Commission of
Investigations Act. n

In a particular investigation, the members of  the
police team that were reportedly involved in the
incident were returned to frontline duties within
days of  the incident. Indeed one officer was later
promoted. This decision was taken despite the
Commission’s indication of  the strength of  the

case at that time. 

The Commission is puzzled that the JCF did not
welcome the Commission’s input given the fact that
it was clear that it was conducting an investigation
and had information that the BSI was not yet privy
to. The Commission further notes that the officers,
in that case, were in breach of  Force policy in not

documenting their accounts. 
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Chapter 3: Use of Deadly Force
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"[I]f  persons who are pursued by these officers for felony or the
just suspicion thereof  . . . shall not yield themselves to these officers,
but shall either resist or fly before they are apprehended or being
apprehended shall rescue themselves and resist or fly, so that they
cannot be otherwise apprehended, and are upon necessity slain
therein, because they cannot be otherwise taken, it is no felony.”8 

“Again though where a felon flying from justice is killed by the
officer in the pursuit, the homicide is justifiable if  the felon could not
otherwise be overtaken.
......
and the jury ought to inquire whether it were of  necessity or not.”9

INTRODUCTION
When is it lawful to use deadly force to arrest a suspected offender

fleeing apprehension? Is it justified for a constable to shoot at a
suspected pickpocket who has evaded arrest but poses no immediate
physical danger to anyone? What of  a suspected serial murderer
fleeing apprehension but not threatening immediate physical harm?
Should the officer refrain from shooting him although there is good
reason to fear that he may shortly resume taking life?

To be clear, the issue does not concern a suspected offender who
is physically resisting arrest. And persons suspected of  offences ought
to peacefully submit themselves to lawful arrest. What can the police
do when they do not?
Consider the case of  a non-violent suspected offender; is it better

that he be killed rather than elude arrest? 
The old common law rule, as recounted above, permits deadly

force to apprehend felons, but that rule has been criticised for
centuries and there have been attempts to reformulate it. The
Commission respectfully opines that with the promulgation of  the
Charter of  Fundamental Rights and Freedoms (Constitutional
Amendment) Act, 2011 the juridical basis of  the former assured
answer has been eroded. 
This chapter traces the common law principles and describes the

potential conflict with the new paradigm. The Commission
respectfully submits that the current state of  the law is unacceptably
complex and uncertain. Legislative reform is recommended.
The Commission has investigated many cases in the past year that

have raised this issue. Typically the cases present these circumstances:
A constable suspects that a person has committed an offence and tries
to apprehend him, but the suspect flees and the constable fires his
gun, killing the suspect and sometimes injuring other persons nearby.

USE OF DEADLY FORCE IN EFFECTING ARRESTS

THE FLEEING FELON



Interestingly, in all the cases investigated the constable claimed that
the fleeing suspect was a threat to him and that he fired in
self-defence. In some cases there are good reasons to believe that a
jury would reject that defence compelling consideration of  the
lawfulness of  the use of  force absent any threat of  violence from the
arrestee.

EXISTING LAW
R v. Astley Ricketts
It was October 14, 1983 when Winston Moore, in perpetrating a

fraud, presented a cheque at a commercial bank. Moore, realising that
the bank officer was “on to him”, fled and a bank employee cried out
to Special Constable Astley Ricketts, the bank’s security officer, to
apprehend him. Ricketts, with his firearm drawn, held Moore
momentarily with the one hand but Moore forcibly released himself
protesting his innocence.  Moore walked away; Ricketts pursued him
and fired three (3) shots. Moore, an unarmed, non-violent suspect,
was dead because he had resisted apprehension.
A jury convicted Ricketts for murder, but his conviction was

quashed by the Jamaican Court of  Appeal on the basis that the trial
judge had failed to direct the jury on the principles governing the
apprehension of  a fleeing felon.10
In their unanimous decision their lordships criticised the trial judge

ruling that the summation had:

“diverted them (i.e. the jury) from the single-minded consideration
as to whether in the given circumstances the appellant had acted
reasonably in firing at the deceased with a view to apprehend him on
the reasonable suspicion that he had committed a felony in the bank.”

Certainly, it is desirable that all suspected offenders surrender or
be apprehended so that they may face justice, but that it could ever
be justified to use deadly force to apprehend an unarmed non-violent
felon seems antediluvian. Indeed this may explain why Ricketts, when
first taxed with the offence, claimed that his firearm had been
discharged when he had been wrestling with Moore.
The longstanding principle needs examination in today’s context:

Is it disproportionate to take life in this endeavour where the
suspected offender threatens no immediate physical harm to anyone?

COMMON LAW PRINCIPLE
Under the common law principles, deadly force was permissible to

apprehend a fleeing felon but not for a person suspected of  having

committed a misdemeanour.
For the common law principle as described by Hale in the 18th

century, and applied in Astley Ricketts, to apply, a jury would have to
consider whether:
a) the defendant reasonably suspected that the person to whom the

force was directed had committed a felony; and 
b) the force employed was reasonable and necessary to lawfully

apprehend the suspected felon.
Offences are still classified in Jamaica as treasons, felonies, or

misdemeanours. The nomenclature is an ancient one, with the true
distinction being that for treasons and felonies, the Crown could
forfeit the offender’s property while, for misdemeanours, no forfeit
was possible. It is often also said that for felonies, the historic
punishment was death, but this was not always correct. Certainly the
most serious offences are felonies, but some felonies are decidedly
non-violent. Further, only two (2) felonies - treason and capital
murder - remain today as capital crimes.

Smith and Hogan described the common law principles as being
“astonishing when viewed in the light of  modern conditions and
attitudes”11 and went on to proffer examples:
“If  D steals my handkerchief  and, being fleeter of  foot than I, is

making his escape, may I lawfully shoot him down?....It is incredible
that this is the law.” 

REASONABLE SUSPICION
Suspicion denotes a state of  belief  where proof  is lacking.12 For

suspicion to be reasonable, it is not enough that the arresting officer
truly believes. In addition to honest belief, the arresting officer must
have objective grounds for this belief  that would satisfy a reasonable
man.13
An arrestor who kills to execute an arrest will not be excused if  he

did not suspect that the arrestee had committed a felony. In
Dadson14 a police officer killed a man who was stealing wood from
a copse. Ordinarily this would be a misdemeanour but, unknown to
the constable, the deceased had had previous convictions for this
offence and, under the law, this subsequent offence was a felony. The
court held that the constable’s actions were unjustified.

10
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“If  D steals my handkerchief  and, being fleeter
of  foot than I, is making his escape, may I lawfully
shoot him down?....It is incredible that this is the

law.”  

- Smith and Hogan
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Reasonable suspicion is a relatively low test normally employed to
justify an arrest; it is not even enough to have someone charged with
an offence. Suspicion is prone to error but, as a test for arrest, the
mischief  of  misplaced suspicion causing a loss of  liberty pales when
compared to loss of  life.
The police may have information linking the occupants of  a motor

car to a previously committed felony, such suspicion would be
sufficient to justify arresting all of  the occupants of  the car.15 Could
it be justified, firing on the fleeing car and killing the occupants?  
In a case investigated in 2011, the police suspected that the

occupants of  the car had committed a felony. Their suspicion was
based on insufficient information; they were mistaken. Sadly the
occupants ran from the police and one (1) of  them was shot and killed
by the police.
If  the men had stopped the police’s suspicion would have been

easily dispelled but, as it turned out, a life was lost. 

LAWFUL ARREST
A lawful apprehension without warrant must be based upon the

existence of  a reasonable suspicion as described earlier. It is a
procedural requirement of  a lawful arrest that the arrestee be
informed, shortly before or after an arrest, of  the true reasons for his
arrest unless the exigencies of  the situation make this impractical or
impossible; for example, where the arrest is being forcibly resisted.16
The aim is to ensure that the arrestee appreciates the legal and factual
grounds for his arrest.17 The constable need not use technical language
or specify a particular crime. The purpose of  this requirement is to
put an arrestee in a position that he can volunteer information to
avoid arrest.18

PRIVATE CITIZENS
It would seem that even private citizens seeking to effect a lawful

arrest could claim the common law defence. In
Robinson v Dunkley19 the Jamaican Court of  Appeal was asked to
consider the common law principles surrounding citizen action in
pursuit of  a fleeing felon. On the raising of  the “hue and cry”, a
private citizen may, without warrant, arrest and detain anyone found
committing a felony. Indeed the able-bodied citizen would be obliged
to prevent the escape of  the felon. 

REASONABLE AND NECESSARY FORCE
First, it must be noted that the common law principle does not

excuse force that is unnecessary or excessive to the legitimate end, i.e.
the apprehension of  the suspect.  Does the measure of
reasonableness extend further to prohibit the use of  force in
circumstances where it would be disproportionate?  Are there
situations where deadly force ought not to be used even when this
appears to be the only way to apprehend a felon? The 18th century
approach did not seem to contemplate this at all. 
The Court’s ruling in Ricketts does not conclude that the special

constable was justified in his use of  deadly force; just that the judge
was wrong not to have left it to the jury. It does not appear that the
Court considered the proviso.20 If  they had they would have had to
evaluate whether, on the facts and despite the non-direction, a
conviction was inevitable. 
The celebrated case of  R v Clegg21 may be instructive. The trial

judge  had found that a soldier fired three (3) shots in self-defence at
a motor car that had been violently bearing down at him and his
colleagues. However, the soldier’s fourth, fired when the car was
speeding away, was not. This shot killed a passenger. The trial judge22
did not think that there was sufficient evidence to consider the
defence of  using force to apprehend a suspect. The Court of  Appeal
disagreed with the judge on this point but went on to consider
whether the conviction was nevertheless safe.
The Court of  Appeal ruled that the conviction was safe as there

was no evidence that the soldier had suspected that the driver of  the
car was a terrorist or, would commit terrorist offences in the future.
They ruled that any reasonable tribunal would find the soldier’s actions
to be “grossly disproportionate”. The House of  Lords approved the
Court of  Appeal’s finding that the soldier employed excessive, and
therefore unlawful, force.
The case of  George Finn v AG23 was a civil suit brought against

a policeman and the State for gunshot injuries that the plaintiff
suffered during his apprehension. Wolfe, J24 found that the plaintiff
had been unarmed and considered the authorities on the use of  force:
“What degree of  force then was the officer entitled to use in

apprehending the plaintiff  ‘a mere’ escaping felon? The age-old test
must be applied, to wit, ‘reasonable force’.

In 1879, the Report of  the Criminal Code Bill Commission
stated:
‘We take one great principle of  common law to be, that though it

sanctions the defence of  a man’s person, liberty and property against
illegal violence, and permits the use of  force to prevent crimes, to
preserve public peace and to bring offenders to justice, yet all this is
subject to the restriction that the force used is necessary; that is, that
the mischief  sought to be prevented could not be prevented by a less
violent means; and that the mischief  done by, or which might
reasonably be anticipated from the force used is not
disproportioned to the injury or mischief  which it is intended
to prevent.’”
Consistently, McKain, J25 reminded that a constable in determining

whether to use force in apprehending a suspect “ought not to proceed
without reasonable necessity, and the public has to be considered if

Reasonable suspicion is a relatively low test
normally employed to justify an arrest; it is not
even enough to have someone charged with an
offence. Suspicion is prone to error but, as a
test for arrest, the mischief  of  misplaced

suspicion causing a loss of  liberty pales when
compared to loss of  life.



he proposes to discharge a firearm where other persons than a fugitive
may be located.”
These two (2) Jamaican first instance civil judgments demonstrate

recognition of  the principles of  proportionality. George Finn, in
relying on the English Criminal Code Bill Commission’s Report,
accepts that sometimes the end of  apprehending the fugitive felon
may not justify the use of  deadly force, even where there is no less
violent means to achieve that end. 
The arresting officer must consider the risk of  harm to other

persons when determining whether to use deadly force to apprehend
a suspect. As noted in Clegg this consideration would be merely one
consideration for the question of  proportionality.
In the 22nd edition of  Harris’ Criminal Law, it was noted that

the 18th century approach harkened to a time when all felonies were
capital and there were no organised police forces. It was urged that
“in modern times the test of  what is reasonable must restrict very
much” the force permissible to apprehend a fleeing felon and that the
old cases were to be read subject to this reservation26. It is not clear

however how much of  this modern thinking has authoritative force.

Smith and Hogan assert that the question of  proportionality must
be added to the old common law considerations27. They rely on the
Report of  the Criminal Code Bill Commission extracted above
and note that although it was not uttered from the bench, the report
was the work of  the leading jurists of  the day28 and was later cited by
one of  them in his directions to the jury. Having so concluded the
learned authors give answer to their hypothetical case of  the
fleet-footed handkerchief  thief  described earlier thus: “The escape
of  a thief  who had stolen a handkerchief, though a “mischief ”, is
surely incomparably less the killing of  the same man. If  a murderer
is shot down the matter is more open to argument.”29 
In the most recent Jamaican Court of  Appeal case30 Archbold’s

35th edition retelling of  the 18th century approach was relied on, but
without any reference to considerations of  proportionality. Unlike
Astley Ricketts, the proviso was considered but no reasons were
advanced as to why it was not applied. 
Even this most recent case may be a legal antiquity as it was

expressly based on a constitutional provision that has since been
repealed and decided at a time when the old common law
principles were free from the scrutiny of  the Constitution’s human
rights principles.

DEVELOPMENTS IN ENGLAND
With the abolition of  the distinction between felonies and

misdemeanours in England and Wales, their Parliament enacted
legislation to deal with the use of  force in arresting a suspect. Section
3 of  the Criminal Law Act 1967 replaced the common law rules
thus:
“3(1) A person may use such force as is reasonable in the

circumstances in the prevention of  crime, or in effecting or assisting
in the lawful arrest of  offenders or suspected offenders or of  persons
unlawfully at large.”
The issue was clarified in 2008 by Section 76 of  the Criminal

Justice and Immigration Act which provides that:
(3)  The question whether the degree of  force used by D was

reasonable in the circumstances is to be decided by reference to the
circumstances as D believed them to be, and subsections (4) to (8)
also apply in connection with deciding that question.
(4)  If  D claims to have held a particular belief  as regards the

existence of  any circumstances – 
(a)  the reasonableness or otherwise of  that belief  is relevant to the

question whether D genuinely held it; but
(b)  if  it is determined that D did genuinely hold it, D is entitled to

rely on it for the purposes of  subsection (3), whether or not -
(i)  it was mistaken, or
(ii)  (if  it was mistaken) the mistake was a reasonable one to have

made.
(5)  But subsection (4)(b) does not enable D to rely on any mistaken

belief  attributable to intoxication that was voluntarily induced.
(6)  The degree of  force used by D is not to be regarded as having

been reasonable in the circumstances as D believed them to be if  it
was disproportionate in those circumstances.
(7)  In deciding the question mentioned in subsection (3) the

following considerations are to be taken into account (so far as
relevant in the circumstances of  the case) - 
(a)  that a person acting for a legitimate purpose may not be able

to weigh to a nicety the exact measure of  any necessary action; and
(b)  that evidence of  a person's having only done what the person

honestly and instinctively thought was necessary for a legitimate
purpose constitutes strong evidence that only reasonable action was
taken by that person for that purpose.
(8)  Subsection (7) is not to be read as preventing other matters

from being taken into account where they are relevant to deciding the
question mentioned in subsection (3).
(9)  This section is intended to clarify the operation of  the existing

defences mentioned in subsection (2).
(10)  In this section -

(a)  "legitimate purpose" means -
(i)  the purpose of  self-defence under the common law; or
(ii)  the prevention of  crime or effecting or assisting in the 
lawful arrest of  persons mentioned in the provisions 
referred to in subsection (2)(b).

In this clarification the influences of  two (2) Jamaican Privy Council
decisions - Solomon Beckford31  and Palmer v R32 - are quite
apparent and the law on the use of  force in self-defence and affecting
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an arrest remain analogous. Most importantly, the 2008 clarification,
having been promulgated to reflect “right to life” principles, requires
that the taking of  life be a proportionate infringement. 

THE RIGHT TO LIFE
In Glenroy McDermott33 the Jamaican Court of  Appeal, in

overturning a conviction, considered the common law principles of
the fleeing felon and Section 14 (2)(b) of  the Constitution which
provided that:
“14(2) Without prejudice to any liability for a contravention of  any

other law with respect to the use of  force in such cases as are
hereinafter mentioned, a person shall not be regarded as having been
deprived of  his life in contravention of  this Section if  he dies as the
result of  this use of  force to such extent as is reasonably justifiable in
the circumstances of  the case-

(b) in order to effect a lawful arrest or to prevent the escape
of  a person lawfully detained;” 
The Charter of  Fundamental Rights and Freedoms

(Constitutional Amendment) Act, 2011 repealed this provision,
along with the entire Chapter of  human rights provisions in the
Independence Constitution and replaced it with a new regime. The
right to life continues to be recognised but without any specified
exception for the use of  deadly force in effecting an arrest. The only
specified exceptions being to carry out a sentence of  the court.34
Unlike in England, there is no Jamaican statutory provision

justifying the use of  deadly force to apprehend a suspect. A Jamaican
constable would therefore have to seek to rely on the common law
principle of  the fleeing felon. 
All of  the rights in the Charter are subject to general exceptions.

Thus, Parliament may pass laws, and the agents of  the State may act
in a manner that abrogates, abridges, or infringes these rights if  this
is “demonstrably justified in a free and democratic society”.35  
Where the repealed chapter had generally preserved existing law

from being declared unconstitutional,36 the new provisions only
preserve existing laws as to lawful punishment,37 sexual offences,
obscene publications, and the life of  the unborn.38 The new
provisions are applicable to all laws and bind the legislature39 even if
there is a two-thirds majority in Parliament.40
The supremacy of  the Constitution is thus secured. The right to

life is one of  the fundamental rights which must be strictly construed
and may prevail over other guaranteed rights.41
The formulation, “demonstrably justified in a free and democratic

society”, can also be found in the Canadian Charter of  Rights and
that country’s highest court has ruled42 that this means that:

a) the objective must be sufficiently important to warrant overriding
a protected right;

b) the means to secure the objective must be reasonable and
justifiable in that they are proportionate and appropriate. They must
be carefully designed and rationally connected to the objective.
The treatment is consistent with Strasbourg jurisprudence which

provides that in deciding whether deprivation of  life is proportionate

regard must be had to the nature of  the aim pursued, the inherent
dangers, and the degree of  risk to life by the force employed.43

CONFLICT BETWEEN RIGHT TO LIFE AND
FLEEING FELON PRINCIPLE
The United States Supreme Court in Tennessee v Garner (1985)

471 US 1 ruled that it was disproportionate to permit the use of
deliberate deadly force to apprehend a suspect who poses no
immediate threat to the police officer or other persons. The majority
agreed that it was “not better that all felony suspects die than they
escape”.44 In reaching this decision the court ruled that the arguments
for the common law principle were anachronistic and unsuited for
the current time of  police forces with modern means of  detection
and effective tools of  destruction. Further the distinction between
felonies and misdemeanours was held to be arbitrary as some
misdemeanours concerned more violent offending than
some felonies. 
Consistent with this decision is Re State v Walters et ux, ex parte

Minister of  Safety and Security [2003] 1 LRC 493 by the
Constitutional Court of  South Africa. The Court considered a law
that justified homicides of  a fleeing arrestee where there was no other
means to apprehend him against the constitutional provision that the
right to life cannot be infringed unless “reasonably justifiable in an
open and democratic society”. The Court approached the matter by
weighing the nature and importance of  the right against the
importance and purpose of  the law. Limitation of  the right to life,
they opined, must come from a very compelling public interest. The
public interest recognised was to protect society from suspects fleeing
but infringing the right for such an interest could only be
constitutional where the offence was serious and the suspect a danger
to the arrester or the society at large. They considered it a “glaring
disproportion in depriving an unarmed fleeing criminal of  life merely
in order to effect an arrest there and then”.
Their decision modified a law that had permitted the use of  deadly

force for a wide array of  offences, some of  them without violence,
to be applicable only where there are reasonable grounds to suspect
that:
a) the arrestee posed an imminent threat of  serious bodily harm;

or
b) the suspect had committed a crime involving the inflicting, or

threat of  inflicting, serious bodily harm.
Whilst these decisions would only be persuasive to a Jamaican court
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there is sufficient legal and contextual similarity to expect that they
would be seriously considered by our courts. Further the thinking
behind them is consistent with the well-settled principles of
proportionality. In this regard the Privy Council’s opinions on the
mandatory death penalty are analogous. In Lambert Watson v R45

the Board considered the mandatory death penalty against the
Constitution’s protection of  the right to life and prohibition of
inhumane treatment. They were able to do so because the law
providing for capital punishment for some murders was
post-independence and not saved by the existing law clause. The law
was held to be a disproportionate infringement given its arbitrariness.
In doing so, the Privy Council considered the modern international
jurisprudence.

CONCLUSION
It is the Commission’s respectful view that the Courts will hold that

the common law principles on the use of  deadly force to apprehend
a fleeing felon are uncertain and incompatible with the Charter of
Fundamental Rights.
The weapons of  modern police forces bring a significantly high

risk that life will be taken. This is a significant change from the era of
disorganised police forces with rudimentary weaponry when the
common law rule was hatched. That the suspected offences
categorisation as a felony or a misdemeanor should be determinative
is arbitrary and that deadly force can ever be employed on a
non-violent suspect who poses no threat of  physical harm to anyone
seems disproportionate.  
By this reasoning it is doubtful that the evidence in Astley

Ricketts, if  argued today, would pass the threshold for the jury to
consider whether there was justification to use deadly force. The
deceased, in that case, was not an immediate physical threat to anyone
and there was no suspicion that he had caused serious harm to
anyone.
In the current state of  affairs a constable would be wise to be

tentative in using force to effect a lawful arrest as the common law
justification of  using force to apprehend a fleeing felon now seems
subject to limitation. Yet if  he fails to use deadly force when lawful
and necessary and the fleeing suspect inflicts harm on a bystander,
the constable may be liable for neglecting his duty and infringing the
right to life of  the bystander.46 This is an unfair state of  affairs for
the police to work in.
This important issue requires clarity to ensure that a constable, or

a member of  the public, once the hue and cry is raised, may be fully
aware of  the limits circumscribing their use of  force in arresting a
suspect.
The current JCF Use of  Force Policy recognises the need for

proportionality in the application of  deadly force so it would seem

that operational activities of  the force will not be affected by the
changes in the law brought by the Charter of  Fundamental Rights:
“The use of  force by members of  the JCF must accord with the

principles of  proportionality (i.e. the anticipated injury or harm to be
prevented is equal to or greater than the harm which is likely to be
caused by the use of  force and that the objective cannot be achieved
by a lesser degree of  force). In no case should the use of  force, which
is disproportionate to the legitimate objective to be achieved, be used
or authorised.”47
The Commission therefore submits this issue for the consideration

of  Parliament and suggests that a statutory provision be enacted
which will justify the use of  potentially deadly force to arrest in the
following circumstances:
a) where the arresting person has reasonable suspicion that the

arrestee has committed a serious offence involving the threat or
infliction of  serious bodily harm to another; 
b) the use of  potentially deadly force was proportionate and the

only reasonably possible way to apprehend the suspect; and 
c) there were reasonable grounds to suspect that the arrestee

presented an immediate threat of  serious bodily harm to the arrestor
or another person. n

“not better that all felony suspects die than they
escape.”

It is the Commission’s respectful view that the
Courts will hold that the common law principles on
the use of  deadly force to apprehend a fleeing felon
are uncertain and incompatible with the Charter of

Fundamental Rights.



COMMISSIONER OF POLICE

1. The Commission humbly refers  as  recommendations for action
(pursuant to s. 17(9) and 23 of  the Independent Commission of
Investigations Act) that the Commissioner of  Police issue orders
within sixty (60) days that: 

a. Mandate that officers, sub-officers, and constables of  the JCF
and its auxiliaries involved in, or present at an incident involving the
use of  force which results in the death, injury, or sexual assault of  a
person (hereinafter described as “members”) be immediately available
for enquiries by the Commission’s investigators by remaining at the
scene, a nearby police station, or at some other place communicated
to the Commission’s investigators by way of  a call to the
Commission’s toll-free numbers (1-888-991-5555 or 1-888-935-5550.
These orders shall subsist except where:

i) a person is injured and has to be rushed by a member to 
the hospital;

ii) the member is injured, in which event, the Commission’s
investigators are to be immediately advised as to the place 
where the member is receiving treatment; or

iii) the member is in pursuit of  suspects or is engaged in 
urgent operational activities in which event the members 
must be available to the Commission’s investigators
immediately after these activities are complete.

b. Prohibit members from conferring about an incident before giv-
ing their accounts to the Commission and requiring that where cir-
cumstances have exceptionally necessitated conferring, this be noted
and fully disclosed to the Commission. This recommendation does
not prohibit:

i) Communications during the continuation of  an
operation to further the legitimate aims of  the 
operation.

ii) Reports made up the chain of  command, but  
the fact that such a report has not yet been made 
cannot excuse a member from an obligation to give
an account to the Commission. 

c. Require members to separate or to be separated as soon as is
reasonably possible after an incident until they have given their
account of  an incident to the Commission. 

d. Mandate that Administrative Review panels seek the input of
the Commission’s Director of  Complaints in charge of  the

investigation as to whether a member is under suspicion of  unlawfully
using force or has failed to comply with a request made pursuant to
Section 21 of  the Independent Commission of  Investigations Act
before that member is returned to operational duties outside of  the
station.

e. Mandate that a member under suspicion of  unlawfully using
force not be given operational duties outside of  the station while the
matter is under investigation, or pending trial.

CHIEF OF DEFENCE STAFF

2. The Commission humbly refers  as recommendations for action
(pursuant to s. 17(9) and 23 of  the Independent Commission of
Investigations Act) that the Chief  of  Defence Staff  issue orders
within sixty (60) days that:

a. Mandate that officers,  warrant officers, non-commis-
sioned officers and soldiers of  the JDF involved in, or 
present at an incident involving the use of  force which 
results in the death, injury, or sexual assault of  a person 
(hereinafter described as “members”) be immediately 
available for enquiries by the Commission’s investigators by
remaining at the scene, a nearby police station, a nearby JDF
facility or at some other place communicated to the 
Commission’s investigators by way of  a call to the 
Commission’s toll-free numbers (1-888-991-5555 or 
1-888-935-5550). These orders shall subsist except where:

i) a person is injured and has to be rushed by a 
member to the hospital;

ii) the member is injured, in which event, the 
Commission’s investigators are to be immediately
advised as to the place where the member is 
receiving treatment; or

iii) the member is in pursuit of  suspects or is 
engaged in urgent operational activities in which 
event the members must be available to the 
Commission’s investigators immediately after 
these activities are complete.

b. Prohibit members from conferring about an incident before
giving their accounts to the Commission and requiring that where
circumstances have exceptionally necessitated conferring, this be
noted and fully disclosed to the Commission. This recommendation
does not prohibit:

Recommendations
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i) Communications during the continuation of  an
operation to further the legitimate aims of  the 
operation.

ii) Reports made up the chain of  command, but  
the fact that such a report has not yet been made 
cannot excuse a member from an obligation to give
an account to the Commission. 

c. Require members to separate or to be separated as soon as is
reasonably possibly after an incident until they have given their
account of  an incident to the Commission.

d. Mandate that the advice of  the Commission’s Director of
Complaints in charge of  the investigation be sought as to whether a
member is under suspicion of  unlawfully using force or has failed to
comply with a request made pursuant to Section 21 of  the
Independent Commission of  Investigations Act before that member
is returned to operational duties outside of  a JDF facility.

e. Mandate that a member under suspicion of  unlawfully using
force not be given operational duties outside of  a JDF facility while
the matter is under investigation, or pending trial.

COMMISSIONER OF
CORRECTIONS

3. The Commission humbly refers  as a recommendation for action
(pursuant to s. 17(9) and 23 of  the Independent Commission of
Investigations Act) that the Commissioner of  Corrections issue orders
within sixty (60) days that:

a. Mandate that  Department of  Corrections personnel 
involved in, or present at an incident involving the use of  
force which results in the death, injury, or sexual assault of
a person (hereinafter described as “members”) be 
immediately available for enquiries by the Commission’s 
investigators by remaining at the scene, a nearby police 
station, a nearby Department of  Corrections facility or at 
some other place communicated to the Commission’s 
investigators by way of  a call to the Commission’s toll-free
numbers (1-888-991-5555 or 1-888-935-5550). These orders
shall subsist except where:

i) a person is injured and has to be rushed by a 
member to the hospital;
ii) the member is injured, in which event, the 
Commission’s investigators are to be immediately
advised as to the place where the member is 
receiving treatment; or
iii) the member is engaged in urgent operational 
activities in which event the member must be 
available to the Commission’s investigators 
immediately after these activities are complete.

b. Prohibit members from conferring about an incident before
giving their accounts to the Commission and requiring that where
circumstances have exceptionally necessitated conferring, this be
noted and fully disclosed to the Commission. This recommendation
does not prohibit:

i) Communications during the continuation of  an
operation to further the legitimate aims of  the 
operation.

ii) Reports made up the chain of  command, but  
the fact that such a report has not yet been made 
cannot excuse a member from an obligation to give
an account to the Commission. 

c. Require members to separate or to be separated as soon as is
reasonably possible after an incident until they have given their
account of  an incident to the Commission.

d. Mandate that the advice of  the Commission’s Director of
Complaints in charge of  the investigation be sought as to whether a
member is under suspicion of  unlawfully using force or has failed to
comply with a request made pursuant to Section 21 of  the
Independent Commission of  Investigations Act before that member
is returned to operational duties at the institution where the incident
occurred. 

e. Mandate that a member under suspicion of  unlawfully using
force not be given operational duties at the institution where the
incident occurred, while the matter is under investigation, or pending
trial.

LAW REFORM

4. As it relates to the law on the use of  force in effecting an arrest
the Commission humbly recommends to the Honourable Minister of
Justice that Parliament consider such steps as are necessary and
appropriate which will restrict the use of  deadly force in this regard
to circumstances  where:
a. the arresting officer has reasonable suspicion that the arrestee

has committed a serious offence which involves the threat or infliction
of  serious bodily harm to another;
b. the use of  force was proportionate and the only reasonable

possible way to apprehend a fleeing suspect; and
c. there were reasonable grounds to suspect that the arrestee

presented an immediate threat of  serious bodily harm to the arrestor
or another.n
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Chapter 4: Death of the mentally ill when in
confrontation with members of the security forces

In  2011, six (6) persons were killed by the
police who were believed to be mentally
ill. In none of  these cases did the police

employ any special measures to handle
matters of  this type. 
For the purpose of  this report, the
investigative team went back to 2005 where
seven (7) other deaths occurred and
examined the period of  2005-2012. 

SITUATION IN SOUTHBORO, ST.
CATHERINE

In 2011, for example, the police responded
to a situation in Southboro, St. Catherine,
involving a man and his wife. The man was
diagnosed as mentally ill. 
It was explained to the police that the man
was mentally ill, however, he was shot by

police after they arrived to give assistance to
his wife.
It was cases such as this one that prompted
the Commission to launch a special
investigation into deaths of  the mentally ill
who came in confrontation with the police.
It must be clearly stated that not all the
mentally ill persons who came into
confrontation with the police were killed.
Others were shot and injured. This will be
borne out in the various case studies.

1. To determine the circumstances
surrounding individually reported cases of
death of  mentally challenged persons
resulting from confrontations with the police;

2. Determine whether or not there are
reasons to suspect that any person is
criminally culpable for the death;

3. To determine whether or not there were
individual or systemic breaches of  the right
to life; 

4. To make recommendations for future
actions to include non-lethal weapons that
can be used by the police.

Background of Investigation and  Terms of Reference 

TERMS OF REFERENCE

MENTALLY ILL - DM

Background 
DM lived with his mother and three siblings.
He is a high school dropout who engages in
farming as a source of  income. The family is
poor, and there is no father present in the
household. DM was injured while in the
custody of  the police in January 2012. He was
taken into custody under the Mental Health
Act after he allegedly killed an animal and
drank its blood.
According to family members, DM had been
using marijuana from as early as the age of
thirteen. They feel that the smoking triggered
his mental illness.
He was admitted to the Port Antonio
Hospital on two separate occasions, in 2011
and 2012, where he was diagnosed as suffer-
ing from schizophrenia.
Community Mental Health Services
After his discharge from hospital he was

referred to a health centre in a nearby
community for treatment on a monthly basis. 

WITNESS ACCOUNT
After DM was taken into custody, especially
in the nights, he made strange canine sounds,
to the extent that other inmates were afraid.
At times he shouted out that he wanted blood
of  various animals to drink. Two days after
being in custody the prisoners were allowed
to refresh themselves. When he was told to
return to his cell, he and the Cell Guard got
into a tussle and eventually several officers
from different areas had to come and assist.
During the tussle, DM hit his head against a
wall causing it to bleed. When this happened,
he licked the blood that was running down his
face and off  the grill and he became calm
thereafter. The police handcuffed him and
when asked what he wanted he again asked
for more blood to drink. The police told him
they were going to take him to the doctor and

shortly after they left with him. 
After being admitted on the ward DM
absconded and returned home. Attempts had
to be made again to get him back to the
hospital.

INVESTIGATOR’S FINDINGS:
1. The police acted in accordance with
Jamaica Constabulary Force Orders dated
October 21, 2004, Serial No. 2994 which was
re-published in the February 16, 2012 Force
Orders, Serial No. 3374 (See Legal Framework
- Jamaica).

2. Arrangements were made for him to be
seen by a psychiatrist at the earliest possible
time and he was taken to hospital when
injured.

3. The police provided social support and
took the necessary action to ensure the
security and safety of  all parties involved.

Case Studies and Findings 
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MENTALLY ILL - DC

Background information
DC, who is from the parish of  St. Ann,
experienced episodes of  illness, but as long as
he took his medication he was okay. Based on
information received, he was usually armed
with one or more knives or machetes. DC lived
abroad for a while and upon his return he
began acting strangely. 
DC was previously admitted in the St. Ann’s
Bay Hospital for treatment prior to the incident
at which time his mental condition was
diagnosed.
He had been a patient of  the St. Ann’s Bay
Psychiatric Department for approximately
seven (7) years and was receiving treatment at
a community hospital once per month. 

WITNESS ACCOUNT
On May 18, 2011, DC was reportedly ill and
a mental health team consisting of  a psychiatric
nurse and psychiatric aides went out to
apprehend him for treatment. The police was
called to render assistance as DC was allegedly
armed with two machetes. 
During the confrontation, DC reportedly
attacked the police with the machetes; he
attempted to chop one of  the policemen who
fired warning shots in the air to scare him off.
When this happened, DC ran away from the
police and towards a resident and began
chopping at his neck; however, this person was
wounded on the shoulder. The resident
managed to push off  DC and took cover
behind the service vehicle. 
The police began firing and he noticed that
DC had gotten shot in his leg. The police then

disarmed DC and handcuffed him, placed him
in the police service vehicle and drove away in
the direction of  possibly a health facility. 

THE SECURITY FORCE’S
ACCOUNT
The police received a call from personnel at
the St. Ann’s Bay Psychiatric Department to
assist in apprehending a mentally ill man who
had become violent. A team consisting of
about four (4) police officers met with six (6)
psychiatric aides and one (1) mental health
nurse and the most senior police officer (an
Inspector) briefed them. They left in search of
the man and when he was spotted he was
approached and asked to drop his weapon. DC
refused to comply and instead put his hands in
the air and told the police to shoot him. He
then took off  chopping at two cars to include
the service vehicle. 
Thereafter he attacked the Inspector who had
been telling him to drop his weapons DC was
shot as a result. He took off  again this time
chopping a citizen who was in the crowd of
on-lookers. He was again shot by the senior
officer, disarmed and then rushed to the St.
Ann’s Bay Hospital where he was admitted for
treatment. 
The Inspector who was also injured was
treated and released. DC was later charged with
two (2) counts of  Unlawful Wounding and two
(2) counts of  Possession of  an Offensive
Weapon. The matter went before the courts
and DC was freed of  the charges based on his
mental status. 

INVESTIGATOR’S FINDINGS:
1. The police acted in accordance with

Jamaica Constabulary Force Orders dated
October 21, 2004, Serial No. 2994 which was
re-published in the February 16, 2012 Force
Orders, Serial No. 3374 (See Legal Framework
- Jamaica).
2. He was quickly taken for treatment at a
medical facility. 
3. The police used the necessary force to get
the situation under control.
4. The police took the necessary action to
ensure the security and safety of  all parties.

DC Today
Today, DC has improved with treatment on a
monthly basis at a community-based clinic 
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MENTALLY ILL - LW

Background
LW was from the parish of  St. Catherine,
married and lived with his wife and
step-daughter. He was self-employed and
suffered from a mental illness, a condition that
not many persons who interacted with him
were aware of  up until the time of  his death.
LW had been suffering from mental illness
for a while. According to family members, LW
had been using marijuana and had stopped
taking his medication whenever he felt better. 
He was admitted at Bellevue Hospital for
some time where he received treatment and
was diagnosed as having cannabis-induced
schizophrenia. 
After his discharge from Bellevue he was
referred to a health centre in a neighbouring
community for treatment. He was not always
compliant with appointments at the health
facilities or with taking his medication.  

WITNESS ACCOUNT
LW was throwing out items from his house
when his family and friends pleaded with him
to stop. They knew that he was not well and so
they tried to convince him to allow them to
take him to hospital. LW insisted that he was
‘cleaning’ the house and would not allow any-
one to take him to hospital. The police was
called by his wife who told them of  his mental
illness and asked for help in taking him to the
hospital. 
The wife warned the Corporal and a
Constable who had responded of  LW’s mental
illness and the help that was required. When
they arrived, LW was still cleaning the house
with a knife in hand. The policemen entered
the house and LW was immediately instructed
to drop the knife; he refused saying he was not
interfering with anyone. Shortly after,
explosions were heard.  
One of  the policemen was seen walking
backwards towards the front door, still firing
at LW, but he fell at the threshold of  the front
door. 
He continued firing at LW who walked past
him, went through the front gate, said

something and fell to the ground shortly after.
LW was assisted by his wife and citizens who
rushed him to the Spanish Town Hospital
where he succumbed to his injuries the
following day.  

THE SECURITY FORCE’S
ACCOUNT
On the day in question they were on patrol
duty in the area when they responded to a 119
request concerning a dispute at the residence.
Upon arrival a man not known to them was
seen, saying he was cleansing the house of
spirits. LW had a knife in his hand and was told
repeatedly to put down the knife. LW then
turned and advanced towards the police with
the knife in his hand now raised. The
policeman took out the pepper spray and used
it on LW who used a door mat to block the
pepper spray. 
The officer then used his extendable baton
and attempted to strike him, but LW again
blocked it off  with the mat. The baton fell
from his hand and he used the pepper spray
again on LW, some of  which caught him in the
eye. The policeman began walking backwards
out of  the house and LW stabbed at him
saying, “Mi mus kill one a oonu today”. LW
continued advancing with the knife and so the
policeman pulled his firearm fired a few shots
while doing so. The policeman stated that he
then tripped and landed on his back. LW
continued coming at him with the knife in his
hand and was stabbing at him. LW fell on top
of  him and he used his hand to prevent LW
from injuring him or killing him. He said he
then fired a few more rounds and LW fell on
top of  him and the knife then fell from his
hands. He said LW then got up and walked
away saying, “man a lion oonu nuh see oonu
caan kill me”. LW walked  away and then fell.

INVESTIGATOR’S FINDINGS:
In the case of  LW, the police knew ahead of
time that he was mentally ill. This was
communicated to them by members of  the
community and the wife of  the now deceased.
When he was shot by the police, on the witness

account he posed no threat, at that time, to
citizens.
The police did not allow for time to assist in
resolving the situation. The police’s expectation
of  LW, a mentally ill person, was unrealistic, in
that they expected to give an order and have
him comply immediately.
Based on information received during the
investigation. LW was known to the police
prior to this date as he sells in close proximity
to the police station. Furthermore, several
citizens speak to the fact that upon arrival, the
police greeted Mr. Wray by name.
The police based on their training have been
taught to:
“Take your time. Don’t rush anything. Unless
the person is acting in a manner which is
endangering himself  or herself  or someone
else, try to learn something about the person
before deciding what to do. The more calmly
you act, the more calmly the other person will
act.”
“Don’t try to order them around. It will not
work.
Do not restrain the person unless it is
absolutely necessary. The restraint will cause
the person to become even more upset.”
For the person who is diagnosed as schizo-
phrenic the training manual suggests that this
person should be “treated in an unhurried,
calm, non-authoritative manner, contact can be
made and the person will comply (even though
the person may not outwardly respond)”.
Moreover the training manual states absolutely
clear: 
“DO NOT BECOME ANGRY OR
IMPATIENT WHEN THEY SEEM TO BE
IGNORING YOU, THEY ARE
LISTENING”
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Jamaica’s recognition of  the right to life
demands that the agents of  the State must
not unjustifiably take a life and must take

appropriate steps to safeguard life (Constitution
s. 13). To safeguard life and property, members
of  the JCF are duty bound to intervene to
preserve the peace, detect crime and apprehend
suspects (Constabulary Force Act s. 13). A
constable may take custody of  a person who
seems to be mentally disordered “wandering at
large”, whether or not that person has committed
an offence or threatened to breach the peace
(Mental Health Act s. 15). 

COMPULSORY ADMISSION
Section 6 of  the Mental Health Act, 1999,
states:
(1) Subject to the following provisions of  this

section and section 7, a patient may be admitted
to and detained in a psychiatric facility pursuant
to an application for admission made on the
grounds that the patient:
(a) is suffering from mental disorder of  a nature
of  degree which warrants his detention in a
psychiatric facility for observation or treatment,
or both; and 
(b) ought to be so detained in the interest of  his
own health and safety or of  the protection of
other persons. 
Section 8 (1) In any case of  urgent necessity, an
emergency application for the admission of  a
patient may be made by a relative of  the patient,
a prescribed person or constable and such
application:
(a) shall contain a statement that it is of  urgent
necessity for the patient to be admitted and
detained under section 6 and that compliance
with the provisions of  this Part relating to
applications for admission for observation and
treatment would involve undesirable delay; and
(b) shall be accompanied by a medical certificate
as mentioned in subsection (2).

POWERS OF A CONSTABLE
15 (2) where an offence is committed by a
person who appears to a constable on reasonable
grounds to be mentally disordered, the constable
(a) may charge that person for the offence and
bring him before a Resident Magistrate at the
earliest opportunity, being not more than a
period of  five days after the date on which the
offence is committed; and
(b) may, where it is necessary, to detain the per-
son until he is brought before the Resident Mag-
istrate, detain him in a lock-up, remand centre or
a place suitable for the detention of  mentally dis-
ordered persons; and 
(c) shall, where the person is charged under
paragraph (a) or detained under paragraph (b),

make a report in writing to a prescribed person
within twenty-four hours of  such charge or
detention.
Dealing with someone of  impaired reason may
present a challenge to the constable seeking to
apprehend him. The mentally disordered person
may be a danger to himself, the constable and
persons nearby. Conventional methods of  pacific
settlement may be unsuitable. It is foreseeable
that the use or threat of  force, in the
conventional manner may quickly escalate the
incident towards a fatal outcome. Despite these
particular difficulties it must be remembered that
the mentally disordered person is deserving of
all of  the protections that flow from the right to
life.
The ordinary legal principles of  justification will
apply where a mentally disordered person is
deliberately killed by a constable purporting to be
operating on the honest belief  that this was
reasonably necessary to preserve the life of  the
constable or another person. Even in cases where
the killing may be justified by this measure the
entire circumstances must be scrutinised. 
The State must appreciate that mentally ill
persons are particularly vulnerable and may cause
injury to others and themselves. Safeguarding life
extends to protecting vulnerable persons from
their own self-destructive conduct by taking
operational measures to reduce the risk of  death
(R(L a patient) v Secretary of  State for
Justice [2009] AC 588). 

Where a constable kills someone of  unsound
mind it is important to consider whether the
officer so mismanaged the situation that he
significantly contributed to the circumstances
that led to the loss of  life. In such circumstances
liability for manslaughter or the tort of
negligence must be entertained. Since the House
of  Lords decision in Adomako [1995] 1 AC 171
there has been greater congruence between the
tort of  negligence and the crime of  manslaughter
committed by gross negligence. In both the court

will consider whether the constable owed a duty
of  care to the person of  unsound mind, whether
he failed in the performance of  that duty, and
whether such failure caused the death. For
manslaughter, however, the degree of  negligence
must be gross such that a reasonable person
would have perceived a real and obvious risk of
death.
A police officer is not immune from liability for
an operational decision taken, as opposed to an
investigative one, as such susceptibility does not
compromise the public interest that he perform
his duties to suppress and investigate crime
(Chief  Constable of  Hertfordshire Police v.
Van Colle [2008] UKHL 50).  The physical ac-
tion of  apprehending a suspect is an operational,
as opposed to investigative action (Crowley v
Commonwealth of  Australia,   [2011] ACTSC
89 (27 May 2011)).
When a policeman intervenes in a situation
involving a mentally ill person, he must take care
not to make it worse. Once a police officer takes
control - or attempts to take control - of  a
situation by exercising his authority, he owes a
duty of  care to anyone caught up in that exercise
of  authority, including the person whose actions
might have caused the officer’s intervention in
the first place (R (on the application of  Cash)
v. County of  Northamptonshire Coroner
[2007] 4 AllER 903, Crowley v Common-
wealth of  Australia,   [2011] ACTSC 89 (27
May 2011).
In Zalewski v Turcarlo [1995] 2 VR 562, the
court found liability for negligence where police
officers responding to a report that a mentally
disturbed a young man was armed with a gun,
shot and injured the young man. The court found
that the policemen acted “impetuously, without
due inquiry and reflection and in disregard of  po-
lice instructions” and provoked a situation which
they knew concerned a person suffering from a
psychiatric condition. 
In such an action the defence of  volenti non

fit injuria (i.e. that the victim consented to the risk
of  injury) would not avail where the deceased
had been labouring under such psychological
impediments that his actions were not truly
voluntary (Kirkham v Chief  Constable of
Greater Manchester Constabulary [1990] 3
AllER 246).
IN SUMMARY:
1. The police must train and instruct their
membership on using force against mentally
disturbed persons.
2. A police officer who kills a mentally disturbed
person may be liable for murder, if  unjustified,
or for manslaughter where the police operation
was mishandled.
3. A police officer in the above circumstances
may also be liable in the tort of  negligence.n

Chapter 5: Legal Framework - Local Law

The State has an obligation to give
appropriate training, instructions and
briefing to its agents who may use force
(Mc Cann, Savage and Farrell v UK 21

EHRR 97). Article 2 of  the United
Nations Basic Principles on the Use of

Force and Forearms by Law
Enforcement Officials requires that
governments and law enforcement
agencies develop various means “as
broad as possible” and equip the

appropriate officials with various types of
weapons and ammunition that would
allow for a “differentiated use of  force”.
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Chapter 6: De-Institutionalisation of the mentally ill 

Situation Analysis - Jamaica 

Mental health professionals are of  the
view that individuals who suffer
from a mental illness would be
better served if  they are cared for

at the community level with the requisite resources,
than being kept in the various institutions (mental
or correctional).
According to Dr. Wendel Abel, consultant
psychiatrist at the University of  the West Indies,
the mental health service records indicate that 16%
of  individuals seen in outpatients’ clinic are
referred from the Criminal Justice System (Abel,
2009; Sewell, CA, Martin, JS, & Abel, WD, 2010).
In Jamaica, in the earlier days, persons who were
considered “criminal lunatics” and found to be
insane at the time they committed the incident
were housed at the Bellevue Hospital. Patients
with capital offences were detained indefinitely in

the maximum security forensic ward of  Bellevue
Hospital, (Sewell, CA, Martin, JS, & Abel, WD,
2010). 
With the process of  de-institutionalisation,
however, much of  the hospital’s population
migrated from Bellevue and other communities
into the criminal justice system. 

FORENSIC PSYCHIATRIC SERVICES
In Jamaica forensic psychiatric services are
offered and these services include the provisions
for the persons who are remanded in custody,
admitted in hospital and those who would be
considered high risk and must be treated on a
consistent basis. The latter may include those
persons in a community who are known as  “mad”
persons and who, when they have an episode,
behave boisterously and violently. The extent of

the forensic psychiatric services that exists
presently, however, appear to be concentrated in
the Kingston & St. Andrew region of  the island. 
To that end, Dr Abel is of  the view that given
what currently obtains in Jamaica, an integrated
model of  community forensic mental health is
probably the most efficient approach to managing
the mentally ill accused person. In the integrated
model, he said, the community forensic mental
health staff  will accept referrals from other mental
health services, as well as criminal justice services
(Sewell, CA, Martin, JS, & Abel, WD, 2010). 

SCALING DOWN OF SERVICES
OFFERED AT THE BELLEVUE
HOSPITAL
In the 1960s the Bellevue Hospital administration
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Figure 1 shows that the population has reduced at Bellevue Hospital from seven hundred and eighty-five (785) to six hundred and
twenty-one (621) between 2003 and 2010.  (Source: Ministry of  Health)
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began scaling down some of  the services offered
and as a consequence more and more patients
have been recommended to community health
centres. The general belief  is that when persons
who are mentally ill are discharged to their families
and are surrounded by people with whom they are
familiar, this aids significantly in the recovery
process. 
According to the relative of  one of  the men who
came into confrontation with the police, after
being admitted in Bellevue for a couple months,
he was transferred to a home where he stayed for
about 2 years. He was getting medical supervision
and he would be taken to clinic for his treatment,
and he would be enclosed because he seemed to
have a craving for marijuana.  “At the end of  the
two-year period, since I would normally visit him
at the home, I felt that there were too many ‘mad
people’ around him and so he would only regress.
And so I felt that I needed to get him out and get
him around ‘normal’ persons who could pull him
up.”

RELEASING THE MENTALLY ILL
TO COMMUNITY HEALTH CARE
While some persons have endorsed the release
of  their family members into their care, there are
others who have been disheartened by the
prospect of  having to take their loved ones home
with them because of  lack of  understanding in
some cases and also because they felt it’s just too
much for them to handle. 
Interviewees expressed that they were not trained
to take care of  a mentally ill person, while others
mentioned that they were content with their
relatives remaining in a mental health institution
even when they are well enough to leave because
they don’t have suitable accommodation for them. 
An interviewee was quoted as saying: “I did not
want [him] to come home out of  Bellevue, even

though he was well enough to leave, because I did
not have anywhere suitable for him. And thru is
ghetto mi neva too want him fi come back there.
The day he left Bellevue, I cried. Mi not even sign
no paper. I was upset and crying….When we got
home, [he] was saying that I am a wicked woman
because mi want him fi stay a Bellevue, mi neva
want him fi come home.” 
Many persons believe that Bellevue has the
capacity, in more ways than one, to keep their
relatives from relapsing. It is generally understood
that keeping an individual institutionalised who is
well enough to be discharged is not beneficial to
them. While mental health professionals are
advocating for persons to be released into the care
of  their families with follow-up treatment, the
social support system has to be taken into
consideration and must be strengthened to
support such a decision. 
The social support system extends far beyond
community health care. With the pace at which the
world moves it is difficult for any one person to
take care of  a sick person. This is not only costly,
but requires time, patience – for supervision – as
well as financial stability and commitment. 

THE TRANS-MIGRATION OF THE
MENTALLY ILL TO THE

CORRECTIONAL SERVICES
In many of  the cases reviewed, the mentally ill
person did not have much social support, and as
in the case highlighted previously, they oftentimes
end up in the criminal justice system and some of
them even die while in custody e.g. jails and
subsequently remand centres. 
Some of  these persons are eventually migrated
to the Correctional Services because they were not
adequately monitored, they end up discontinuing
their treatment plans, they relapse and are turned
out of  their homes, or because during a fit of

aggression, they engage in criminal acts. Thus, it is
clear that while there is a move to decentralise the
institutionalisation of  the mentally ill, careful
thought has to be given to their welfare after
release.
Dr. Frederick Hickling, Professor of  Psychiatry

and Head, Section of  Psychiatry, University of  the
West Indies (Mona) stated that there is a method
called the DAPA system (diverted at the point of
arrest) that can be used to assist, the security
forces, in dealing with the mentally ill who are
taken into custody. “…People who commit minor
crimes, instead of  being [locked] up and put in the
prisons, they get treated by the primary care
facilities and within a couple of  days, weeks, they
are well again and back in the society. This means
a lot of  these people don’t end up in prison”.

DE-INSTITUTIONALISATION OF
THE MENTALLY ILL

The Strategic Mental Health Plan 2009-2014
prepared by Dr. Abel, the mentally ill individuals
located in the criminal justice system include:
1. Individuals in police custody and in lock-ups

who are awaiting trial
2. Individuals who have been remanded in

custody in prisons and sent back to the local lock
up pending trial
3. Individuals before the court for whom

psychiatric evaluation is requested.n

JCF POLICIES AND RESOURCES
According to a report published in the
Jamaica Observer, dated Sunday, March 27,
2011, entitled, “Deaths of  mentally ill
assailants unfortunate” - JCF Chaplain -We’re
sorry, Assistant Commissioner of  Police
(ACP) Gary Welsh was quoted as saying: 

“the incidents were not to be interpreted to mean the
police were not equipped to effectively restrain mentally
ill persons. He noted that, to the contrary, each
member of  the JCF receives basic and in-service
training to that effect. 
“He stressed, however, that where the safety of  the

policeman is in jeopardy, steps will be taken to
‘neutralise’ the threat. Officer safety is paramount for
us.
“We are trained to restrain mentally challenged
persons, but we will neutralise any threat using the
force necessary.” 

ACP Welsh was speaking to incidents where
two persons believed to be of  unsound mind
were killed by the police. 
According to the Jamaica Constabulary
Force Orders dated October 21, 2004, (Serial
No. 2994) which was republished in the Feb-
ruary 16, 2012 Force Orders, (Serial No.
3374): 

1. When the police has been contacted, and
a person is reported to be behaving in a way
that might suggest that they are mentally ill,
the police should respond promptly, and
special containment equipment eg. (handcuff)
should be used to prevent the need
for lethal or inappropriate force. 
2. The individual should be taken immedi-
ately to the nearest designated medical facility
for proper medical/psychiatric evaluation. 
Chapter 34 of  the Jamaica Constabulary
Force Standing Orders entitled Prisoner
Transport – Policy and Procedure in Section
V (A)states:

Security Forces’ Reality 



Every member of  the Force may, in
self-   defence against an attack on himself  by
a prisoner, use necessary and reasonable force
to restrain such prisoner as per Force Orders
#2248 on “The Use of  Force.” In the event
that the prisoner is injured, that
members shall be responsible to ensure
that he is provided with medical
attention as early as is practicable. 
Chapter 34 of  the Jamaica Constabulary
Force Standing Orders entitled Prisoner
Transport – Policy and Procedure states in
Section V (F):
It is imperative that special care and
attention is exercised by the escort party
when physically and mentally handicapped
prisoners are being transported.
The chapter goes on to state in Section VII

(K) that mentally disturbed prisoners
generally pose a significant threat to
themselves and to anyone with whom they
come in contact. Therefore, it is essential that
adequate restraining devices are used to
control these individuals when they are being
transported. The device chosen shall be
capable of  restraining the prisoner securely
without causing any injury and shall not
preclude the use of  handcuffs when
necessary.
According to the extract taken from the
Jamaica Constabulary Force (JCF) Training
Manual entitled Handling Abnormal People
“a constable has many contact with mentally
disturbed persons due to the nature of  the
profession”. 

OVERVIEW
The police assistance is normally requested
based on the fact that  behaviour of  a
mentally ill person may discourage others,
including family members to approach them.
As a result of  these and other factors, the JCF
needs to ensure that its members are aware
of  the appropriate handling procedures
which could be utilised in dealing with the
mentally ill. 
The constables were informed, that as a
general rule “to be considered mentally dis-
turbed, a person must be acting or behaving
in a manner that is inappropriate for his or
her position or background”.
The constables were reminded that they
have “many responsibilities when dealing
with the mentally disturbed” however, their
primary responsibilities are always to protect
the public, protect themselves, protect

property and protect the person (from
him/herself  or others).
For the Constables to better able to deal
with the mentally ill, the JCF found it
necessary for them to become familiar with a
number of  psychological terms such as what
is abnormal, agitation, anxiety, compulsion,
delirium, delusion, depression, emotions,
functional, hallucination, hypersensitive,
irritable, mania (manic), neurosis, normality,
obsession, organic, paranoia, psychosis,
reality, toxin (toxic) et al. They were also
introduced to the behaviour and how to deal
with the mentally retarded, deaf  people,
suicidal persons and crisis behaviour.

DEALING WITH THE
MENTALLY ILL
The JCF believes that dealing with the
mentally ill can be quite difficult for the
constables however; if  they have a basic
understanding of  the mentally ill, then they
would be able to care for them in a safe and

considerate way.  
In improving the constables’ understanding,
some general suggestions were given as
extracted from the JCF training manual.  
The constables were informed that
“generally speaking, a mentally ill person is
probably less dangerous than a normal
person”, however there are exceptions,
therefore the constables where introduced to
the different types of  mental illness and how
to deal with them. 
In the JCF training manuals, guidelines were
given to the constables regarding how to
better deal with the mentally ill. A few are
listed below;
n The constables should understand that
often the mentally ill person does not hear
their command and so does not react to
them. Occasionally the mentally ill’s reaction
time is so slow it appears that they did not
hear. 
n The mentally ill should be treated in an
unhurried, calm, non-authoritative manner,
contact can be made and the person will
comply (even though the person may not
outwardly respond).
n The constable should not become angry
or impatient when the mentally disturbed
seem to be ignoring them, as they are
listening. 
n Depending on the type illness, the
constable may have to remove their weapon
and hat slowly and speak with the mentally
disturbed. 
n The constable should speak in a low, calm
tone and explain every detail of  their
intentions to the person. It will often take
twenty (20) to thirty (30) minutes.
n The constable should have adequate
assistance (at least five (5) constables) near
but not in the room or beside them.
n The constable should note that
occasionally, the mentally ill person will hear
voices telling them to attack or kill and they
will do so, and under careful questioning they
will readily admit to such crime. 
n The constable, when dealing with a
suicidal person, should take their time and do
not give orders or use their authority to make
the person stop. (If  possible they should try
to remove the means of  the person
committing suicide and try to get them to
talk).n

THE CONSTABLE SHOULD:
Take their time. They should not rush. Unless
the person is acting in manner which is
endangering himself, herself  or someone else,
they should try to learn something about the
mentally ill person before deciding what to do;
as the calmer the constable acts, the more calm
the person will be.
n The constable should get much
information as possible about the person.
n   They should avoid abuse or threats
(this cannot be overemphasised) and don’t
order them around, it will not work. 
n   They should be as honest as possible
to the person.
n They should remain objective. As
constables they will be a target for verbal abuse.
They should not become upset or angry at such
abuse as it is not personal. This is attributable
to the person’s illness and they cannot control
it. 
n They should not restrain the person unless
it is absolutely necessary, as that will cause the
person to become even more upset.
n Should it become necessary to place a
mentally disturbed person in a cell, the
constables should remember that the
regulations state that, mentally disturbed
persons must not be placed in a cell with other
people. (it is better to take them directly to the
hospital)
n If  the mentally disturbed person must be
placed in a cell, he or she should be checked on
a frequent basis. 
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Figure 1.1: Patients seen in outpatient clinics by region 2005-2010

Figure 1.1shows that there has been a steady increase in the number of  patients seen in outpatient facilities across the island between 2005
and 2010. In 2005 the numbers stood at forty-four thousand and forty-four (44,044) and increased to fifty-six thousand one hundred and
seventy-five (56,175) in 2010. (Source: Ministry of  Health)

Statistics 
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The World Health Organisation’s
(WHO) Mental Health
Legislation & Human Rights
(2003) states: 

“People with mental disorders may, on rare
occasions, pose a risk to themselves or others
because of  behavioural disturbances and
impairments in their decision-making
capacities. This has consequences for people
who come in contact with them including
family members, neighbours, work colleagues
and society at large” (WHO 2003, p. 9). 

In summary, the WHO recommend that
countries with mental health legislation
should, among other things:

1. Map the mental health laws and set
priorities for the components which
urgently need implementation.

2. Conduct interviews with key informants
and/or focus groups, mental health
professionals and other stakeholders.

3. Conduct public education and
awareness campaign.
In an article entitled ‘Training Police to Handle
Mental Illness Cases’, a police officer who had
interaction with mental health experts and
families informed that most situations could
be defused if  police officers were trained to
approach mentally ill people differently from
common criminals – slowly, calmly and
recognising that the person may not be seeing
the situation clearly (Silberner, 2009). 
On other occasions, he admitted that police
officers usually have little choice but to take
people in need of  immediate help to county
jail. The Bazelon Center for Mental Health
Law, a national legal-advocacy organisation
representing people with mental disabilities
in the USA, is of  the view that “what’s really
needed are community services where people
with mental illness can get treatment and
support, so that crises can be avoided in the
first place” (Silberner, 2009). 

LESS-LETHAL ALTERNATIVES
The cases reviewed in this investigation
showed situations where the police were
allegedly confronted by persons who, when
enraged, attacked with machetes, knives and
other dangerous and offensive weapons.
According to police personnel interviewed,
the only way to protect themselves and their
colleagues was to discharge their firearms.
This, more often than not, results in the death
of  the mentally ill person.
According to recommendations made by
researchers and mental health professionals,
the taser gun or stun gun is the most
appropriate weapon to be used when dealing
with the mentally ill. 
The taser is a self-defence weapon and is a
good alternative to a firearm. It delivers an
electrical charge to incapacitate a person. The
taser uses compressed nitrogen gas to fire
two darts, which penetrate the skin of  the
target. The darts have trailing electrical wires
that remain attached to the gun and delivers
an electrical charge through the wires. A taser
delivers a continuously pulsing charge that
keeps the target incapacitated as long as the
trigger is pressed.
With the taser a constable has the option of
staying a distance away in order to restrain the
individual. The possibility of  causing injury
or death is greatly minimised when in use as

opposed to a firearm, where more than one
person can be injured and/or killed with the
discharge of  a single bullet. 
The use of  the taser, thus, presents the
possibility for saving the lives of  persons who
are mentally ill.  
If  this becomes an alternate weapon to be
used by the security forces, it is recommended
that a clear user policy be developed and
implemented to ensure that it is used
appropriately.
The taser policy should include the training
of  members of  the security forces in its use
and the period for re-qualification, on whom
the device should be used, the emotional
aspect when the device is used on persons,
where and when these devices can be utilised,
the justifications for its use, and the legal
framework behind its use.

LESS LETHAL PROJECTILE
WEAPONS

These types of  weapons include ballistic
bags and rubber or wood bullets, 12 gauge
beanbag rounds or flexible batons. These are
generally fired from a standard 12 gauge 13
shotgun, a 37mm gas gun, or a 40mm
grenade launcher. The taser also falls under
this category. 

BEAN BAG ROUNDS
The beanbag round is also known as a

Chapter 7: Best practice when dealing with the
mentally ill
Other jurisdictions and the use of  non-lethal weapons
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flexible baton. It is typically fired from a
shotgun and is used by civil and military
forces, mainly in the United States of
America.
The round comprises a strong nylon fabric
bag filled with approximately 40 grams of
lead shot which is then fitted within a
standard 12-gauge shotgun shell. When fired,
the round spreads out in flight and distributes
its impact over about 6 centimetres of  the tar-
get. It is inaccurate over about 6 metres and
has a maximum range of  about 20 metres,
and is unsafe to use below 3 metres. The blow
that it delivers will cause minimum long-term
trauma and no penetration but briefly render
the target prone and immobile. This is
primarily used by police for riot control.

THE BATON ROUND
According to a publication by Northern
Ireland Human Rights Commission, (March
2003), “The baton round is a projectile, fired
from a weapon, which is intended to strike
the target with sufficient force to cause
compliance through the application of  pain.
More specifically the baton round is a non-

flexible impact projectile (also called a kinetic
energy round), launched from a grenade
launcher. Because it is rigid and does not de-
form on impact it will transfer most of  its en-
ergy to the target.
“The physical consequences of  this action,
depending on the rate of  speed of  the cell
displacement or the effects of  fluid shock,
may result in two possible outcomes - blunt
or penetrating trauma. The maximum desired
effect of  a crowd control munition is blunt
trauma defined as the impact from an object
that leaves the body surface intact, but may
cause sufficient (non-life threatening) injury
to incapacitate. However, any application of
force to a human body may cause injury.
“A baton round is intended to cause a blunt
trauma on impact rather than a penetrating
trauma. Damage is also dependent on the
area of  the body hit, for instance the head,
neck, chest, spine and kidney areas are
considered the most dangerous areas to hit,
whereas abdomen, legs and arms are the least
dangerous.”
The baton round can also be used in
situations where a firearm would otherwise

be used, as a less lethal option.

OTHER NON-LETHAL WEAPON
The pepper spray, handcuff  and baton are
useful non-lethal weapon, however, in order
to use any of  these on a mentally ill person,
the security forces would have to get close,
therefore putting the user at risk where the
arrestee has not been otherwise incapacitated.
The devices used when restraining the
mentally ill must be appropriate, effective,
and pose a lesser lethal threat. Some of  the
mental disorders are temporary and can be
cured. If  it cannot be cured, it can be treated.
Therefore, as was highlighted in the Case
Studies of  DM and DC, both had the
opportunity of  rehabilitation and
reintegration.n

Three intact Bean Bag Rounds (Bing Images)
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Chaper 8: Analysis of the Problem

The Strategic Mental Health Plan 2009-
2014 highlighted that in Jamaica, a
critical part of  the problem is that
there is no established facility to

house persons who are mentally ill and have
fallen into trouble with the law. 
“There is a need to establish more improved
facilities for persons in prisons with mental
illness…and to provide specialised training
for police officers and probation officers, in
order to divert non-violent offenders with
mental illnesses away from incarceration
into treatment.…There is a “growing
criminalisation of  persons with mental
illnesses, and jails and prisons are becoming
a major living setting for such persons,” the
document states.

WHO RESPONDS TO CASES
INVOLVING THE MENTALLY ILL?
Analysis of  several psychiatric reports,
suggests that some of  the deceased were
transported by police, in the past, to seek
medical attention. The question that arises
then is what was different at the time the
individual was fatally shot by the police? 
Could it be that the police who respond to
such scenes had no idea that the person in
question was mentally ill?
Based on the investigations carried out, the
impression is given that the police are not
necessarily equipped to deal with persons
who have mental illnesses. 
However, there is another factor to con-
sider, as according to ACP Welsh, the stan-
dard operating procedure is for the security
forces to respond in partnership with a mem-

ber of  the mental health fraternity, however,
he was quick to highlight that the mental
health fraternity persons are not always
available. 
In all of  the cases, the police insisted that
they fired their weapons in self-defence. 
The JCF Standing Orders, while it gives the
police a right to defend themselves and those
around them, it also places a responsibility on
them to ensure that the individual receives
medical attention as soon as possible. What
must be clearly stated is that the mentally ill
can be violent and the police like the ordinary
citizen are at risk. In one case the wife of  the
deceased stated that her husband attacked her
with the knife. As in the case of  AG, it
appears on the surface that the police had no
other alternative but to use whatever appara-
tus they had to deal with the situation on
hand.n

Police confronting the mentally ill

Bing Images
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THE CASE OF AG
A relative of  AG said he had two of  the kitchen
knives and was not speaking normally. When he was
confronted, AG’s remark was “Do you think I would
hurt you?” These family members were not usually
fearful of  their relative, but because of  AG’s actions,
they became afraid.  They called the police for
assistance; AG disarmed the police, however the fam-
ily believes the police did not have to shoot.

THE CASE OF LW
For the family of  LW and others who were
fatally shot, the police did not have to shoot.
The family members believe that owing to the
fact that the police were informed prior to
coming on the scene, they should have been
better prepared to deal with the situation, and
based on their request, shooting the relative
should not have featured in the actions of  the
police. The expectation was that the police
were properly trained to deal with the
mentally ill. In LW’s case, his wife believed

the police had the appropriate weapons to
deter her husband from his behaviour. 

EMOTION OF VICTIM’S FAMILY
Based on analysis on specific cases, when a
family member witnesses a relative being shot
by the police they experience a range of
emotions, from shock, anger to self-blame.
They often feel if  they had not called the po-
lice their relative would still be alive. They also
experience the blame from other members of
the family who believe they are to be blamed
for the death of  the relative. Oftentimes they
feel deep regret. The emotions that come
with the fatal shooting of  a mentally ill
relative are complex, because at the same time
relatives may be relieved. 
It is therefore clear that the police have to
be specially trained to defuse the situation.
While in principle it is ideal that the police
visit the scene with psychiatric aides who
have been specially trained to deal with these
situations, this is often not the case. 
To prevent recurrence of  similar situations,
trained psychiatric aides ought to be placed at
the main community health facility in each
parish so that they can assist the police when
the need arises. It is clear that, as Dr. Abel and

other psychiatrists point out, there needs to
be more investment in the strategic and sus-
tainable development of  community mental
health services to address some of  the issues
confronting the mentally ill and the police. 
The perception is far-reaching as once the
phrase “mental illness” is mentioned persons
think that the individual is ‘mad’ and fits one
profile, that is, they use expletives, hurls
stones and other missiles and are unkempt.
The approach to persons who are mentally ill,
to a large extent is influenced by people’s
perceptions. The treatment that the mentally
ill receives is often dictated by the perceptions
others have of  them. In some cases, personal
experiences dictate how they are approached.
This may be the thinking of  some of  the
police officers who have to deal with the
mentally ill.n

Police confronting the mentally ill, family emotions
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Social support and
relapse of the
mentally ill

For the police and the family alike,
there is a need for an extensive
public education campaign
focusing on the treatment of  the

mentally ill among us. This is needed in an
effort to address and reduce fatal
confrontations with the police and deaths in
custody of  the mentally ill. Additionally, until
the perception of  mental illness and
‘madness’ are divorced this problem will not
cease to exist. What must be clearly
understood is that there are degrees of
mental illness, and as a result all persons
concerned must act decisively in order to
effectively deal with the situations.  If  police
men and women are going to be asked to deal
with the mentally ill, they must be equipped
to do so.    
A consultant psychiatrist interviewed as a
part of  this investigation pointed that they
offer and do training with the security forces
periodically or when requested. 

POLICE - DUTY TO INTERVENE
Force Orders dated November 2, 2000 state

that “on no account must a member of  the
public be told in future that the police cannot
take action against a mentally ill person unless
the mentally disordered committed an
offence.” In fact, there have been cases where
persons state that they had requested the help
of  the police and were told that they would
not intervene because they did not want the
family to blame them if  anything were to
happen to their mentally ill relative. The
police seemed to be caught in a very delicate
situation where they want to help, and by the
Force Orders are told to do so, however, if
anything goes wrong, they are the ones to
receive the blame. 
During the course of  this investigation,
several police personnel admitted that they
were ill-equipped as to how to effectively deal
with the mentally ill. In fact, having reviewed
some cases, it would seem that if  the police
had been better prepared to work with the
mentally ill some of  the fatalities and/or
injuries could have been avoided.  

MENTAL STATUS OF PERSONS WHO
COME IN CONFRONTATION WITH
THE POLICE
In most of  the cases reviewed, the person
was known to be mentally ill prior to being
fatally shot by the police. The most common
diagnoses were schizophrenia and bipolar
disorders. The diagnosis for one of  the
deceased in this investigation remains
unknown. He was however treated by a
psychiatrist.  
The conditions of  these persons dated as far
back as 8 years prior to their being shot by
the police. The only case where an individual
was shot by the police without formal
diagnosis, or being ill for any great length of
time was in the case of  AG who was said to
be demonstrating signs of  mental illness just
days before he was shot by the police. 
Force Orders dated November 2, 2000
stated that “on no account must a member
of  the public be told in future that the police
cannot take action against a mentally ill
person unless the mentally disordered person
committed an offence.”n

Educating citizens, and members of the security forces
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Recommendations and Findings

1. The Commission humbly refers to the
Commissioner of  Police, the following
recommendations for action (Section 17 (9)
and 23 of  the Independent Commission of
Investigations Act): 

a. That within 120 days, the JCF develop a
programme to train, refresh and monitor the
memberships' appreciation of  the
operational policy regarding dealing with
persons who are mentally ill. This could in-
clude the development of  an aide memoir
booklet, simulation drills, and continuous li-
aison with mental health professionals in the

division.

b. That within 12 months, all stations and
response vehicles be equipped with  tasers.
Before deploying tasers for use, the JCF
must promulgate an operational policy for
its use and certification (to include periodic
re-certification) of  police personnel. 

2. The Commission humbly refers to
Parliament and the Honourable Ministers of
Health and National Security the following
recommendations: 

n There should be at least two Medical
Response Teams for each region consisting
of  police officers with specialised training in
dealing with the mentally ill and with
psychiatric aides. There is a special need in
the rural areas where their remoteness
challenges quick support from mental health
professionals. These teams should be on-call
on a 24-hour basis.
n Ongoing refresher courses for the security
forces should be provided regarding how to
manage the mentally challenged.

The circumstances surrounding the death of
the mentally ill as a result of  confrontation
with the police were concerning. Based on the
foregoing investigations, our findings are as
follows:

n Of  the incidents examined for this
investigation 75 per cent ended in fatalities,
while 25 per cent ended in injuries. 

n Areas Two and  Three accounted for 90 per
cent of  the fatalities (involving mentally ill
persons in confrontation with the police)
recorded between 2005 and 2012.  Notably, in
Area Two, most of  the mentally ill persons
who survived these confrontations were shot
in the leg.

n People in the community often felt that the
mentally challenged individuals were nuisances.

n Police officers have received basic training

in dealing with mentally ill persons. 

n In the majority of  cases, police impatience
contributed to an escalation of  the situation
with the final result being the killing or injuring
of  the mentally ill person. This is a breach of
the JCF procedures and in extension a breach
of  right to life.  

n In a significant number of  cases, the victim
posed no obvious, or immediate threat to the
police or citizens yet the interaction with the
police led to the victim's death or injury.

n In most cases, when the mentally ill person
was shot (fatally or injured), there were no
senior officers (sergeant and above) present.  

n The police are ill equipped and unprepared
to handle situations involving the mentally ill.
The JCF has not issued to police any of  the
expected special restraint devices or

appropriate less lethal weaponry that ought to
be used when dealing with mentally ill persons.
Although, the JCF has a well-intentioned
policy, the members routinely fail to abide by
the policy when a real life situation presents
itself.

n In the majority of  cases, the fact that the
victim was mentally ill was known to the police
beforehand. 

n In some cases the mentally ill persons
exacerbated their condition by smoking
marijuana while on medication.

n In most cases the deceased had been in
possession of  an offensive weapon when they
were fatally shot.

n There was no sign of  consistent mental
health care at the community level.

COMMISSION'S RECOMMENDATIONS

FINDINGS
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PART THREE: 

DEATH IN CUSTODY
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In May 2011, the Commission received
a letter from an attorney alleging that
in 2008 eight (8) prisoners died while
in custody at the Port Antonio Police

Station.
Checks by the Commission revealed that in
fact five (5) deaths had occurred at the same
police station during the period 2005 – 2009.
This caused the Commission to launch an
islandwide investigation into deaths of
prisoners while in the custody of  the police.
Investigations have revealed that at least 36
deaths have occurred from 2005 to 2012.
When this is added to the number of  persons
who died in the Remand Centres (Depart-
ment of  Correctional Services), the statistics
reveal that at least 12 prisoners die in custody
each year. 
The Commission believes that some of  the
causative circumstances resulting in deaths in
custody are repetitive and can be prevented.
Efforts made to access reports of
investigations into these incidents reveal that
these matters were not well investigated,
which may hinder the outcomes of  these
matters. Of  note too is the fact that a number
of  these persons dying in custody were men-
tally ill. 

DEFINITIONS OF DEATH
IN CUSTODY
The Independent Police Complaints 
Commission (IPCC) Report (2009) defined
death 

in custody as:
Deaths of  persons who have been arrested
or otherwise detained by the police; it
includes deaths which occur whilst a person
is being arrested or taken into detention. The
death may have taken place on police, private
or medical premises, in a public place or in a
police or other vehicle.
The report defines deaths in custody as
situations where deaths happen:

1. During or following police custody where
injuries resulting in the death of  the person
happened during the period of  investigation
2. Deaths which occur in or on the way

to hospital (or other medical premises)
following or during transfer from
police custody. 
3. Death which occur as a result of  injuries
or other medical problems which are
identified or developed while a person is in
custody 

During our investigation, it was noted that
the definition for death in custody  among
police officers was unclear across  ranks.
In one case it was felt that the prisoner did
not die in police custody because he was
admitted in hospital at the time of  death. In
other cases, some police personnel felt that if
the prisoner was never physically at the
lockup but was under police guard at hospital
from the time of  arrest until he/she died,
then it would not constitute a death in

custody. 
Therefore, one of  the aims of  this
investigation is to define and explain clearly
what is meant by a death in custody. It is also
imperative that more police personnel at all
levels inform themselves of  the various ways
a prisoner can die while in custody. 

TERMS OF REFERENCE

• To determine circumstances surrounding
individually reported cases of  death of
detainees, whilst in the custody of  the police;

• Determine whether or not there are
reasons to suspect that any person is
criminally culpable for the death;

• Determine whether or not the right to life
was breached.

• To examine the police reporting, recording
and investigation of  these deaths;

• To make recommendations for future
actions.n

Chapter 9: Death in Custody
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Prisoner RM
RM was about 16 years old when he began
showing signs of  mental illness, in one instance
he attacked his mother, cutting her with a knife.
He was taken in by the police in his area and
then transferred to a Remand Centre for
Juveniles. He later appeared before the Family
Court and was sent to a Juvenile Correctional
Centre where he remained until his 18th
birthday, at which time he was discharged.
In October 2004 he again attacked another
family member and was taken into custody by
the area police. While in custody his behaviour
appeared strange and so he was sent to
Bellevue Hospital. 
According to family members, he would
smoke marijuana and drink white rum. This he
began doing at about age 16, and according to
his mother, “this flip him off ”. Even after his
discharge from Bellevue, he was still abusing
drugs and alcohol.
He was admitted at the Bellevue Hospital
between 2004 and 2010 and was diagnosed
with Cannabis-induced Psychosis. 

COMMUNITY MENTAL HEALTH SERVICES
After his discharge from Bellevue, he was
referred to a Health Centre in the community
where he received treatment on a monthly
basis. 

THE INCIDENT
On January 2012 he was placed in custody
after he and others were beaten by an angry
mob of  residents. Reports are that the men
attempted to rob citizens. One person died on
the spot and RM was rushed to hospital where
he was treated and released that same day in
custody of  the police at which time he had cuts
and bruises all over his body. 
Specific instructions were given for the
prisoner to be taken to another hospital for an
orthopedic opinion on the following day and,
three days later, to the Parish Health Centre for
changing of  bandages.  
After carefully examining the diaries at the
police station, it was observed that the police
officer who escorted the prisoner from
hospital recorded the specific instructions
given by the doctor in the Station Diary.
However, upon examination of  the Cell Diary,
it was noted that the entry that was recorded
by the said officer was deficient, in that it omit-

ted the details from the hospital for further
treatment. The station diary in which the
information was recorded was closed and put
away two days later. Between the period of
prisoner’s arrival and the day of  his death there
was no entry taking him to the specified health
facilities. Police personnel, however, had
concerns for his mental health and so an
appointment was set for him to see the
psychiatrist prior to his death; however, he was
not seen. 
When RM was rushed to hospital when he
fell, records show that he had multiple bruises,
abrasions and cuts all over his body. 

AREAS OF CONCERN
1. Record Keeping
RM was transported to court but there was
no record of  him being taken there. After
court he was taken to another station then
taken to another station; however, the records
at any of  the station did not clearly show the
movement of  the prisoner.

2. Treatment of  prisoners with illnesses .
RM who had obvious injuries was not taken
back to the hospital for follow-up treatment.n

PRISONER LS
LS, a man of  a Portland address, was a taxi
driver. He was a prisoner at the Port Antonio
Police Station on a charge of  rape.  He had been
offered bail on May 28, 2009 in the sum of  one
hundred and fifty thousand dollars
($150,000.00), but he did not take up his bail.  
It is not clear if  LS had a history of  or had been
diagnosed with a mental illness. He was however
placed in Cell No. 5, the cell where persons with
mental illness were housed separately from other
prisoners. LS had two cellmates, both of  whom
demonstrated signs of  mental illness. LS was
remanded in custody at one point for a
psychiatric evaluation; however, once that was
conducted, it confirmed that he was fit to plead.

THE INCIDENT
On June 2, 2009, during meal time and
visitation, a prisoner noticing that something
strange was happening in the adjacent cell,

alerted police personnel. When checks were
made, LS was seen hanging from the ventilation
grill by a piece of  string fashioned from his
pants. There were no signs of  injuries to this
body and at the time he was found, there was one
other prisoner in the cell with him. He was cut
down and taken to the Port Antonio Hospital
where he was examined and pronounced dead.  

WITNESS ACCOUNT
One witness stated that he would normally
speak to LS on a daily basis. However, on this
particular day, LS did not greet him when he
passed by to go to the bathroom. He thought
this strange, but proceeded on his journey. On
his way back he still did not hear LS, but stopped
to check with him, to find out why his brother
had not come to bail him. He said he noticed LS
with his face to the wall and a piece of  cloth
around his neck. The prisoner who was in the
cell with LS was interviewed but was deemed
mentally incompetent to give a statement.  

AREAS OF CONCERN
On the day in question, prisoners in an adjacent
cell brought to police officers’ attention
something that was happening in Cell No. 5, the
police noticed that LS was hanging by a piece of
cloth from the metal vent at the back of  the cell.
When checks were made the body of  LS was
motionless. 
When checks were made of  the records at the
Port Antonio Hospital nothing was found for LS. 
A postmortem examination carried out on the
body of  LS revealed that he died from asphyxia
due to hanging. 
A Coroner’s Inquest with jury was held into the
death of  LS and the jury returned the verdict that
LS suffered ‘death by asphyxia due to hanging’.
The jury also ruled that no one was criminally
responsible for the death of  LS. n
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PRISONER LR
LR, at the time of  his death, was a resident
in St. Andrew. He was arrested in October
2012 on a charge of  Malicious Destruction
of  Property. He was offered bail in early
November of  that same year and was bailed
by a relative who later returned LR and
surrendered his recognisance saying they
were no longer willing to stand surety. He
was back in custody pending court in
mid-November.  
LR began presenting with signs of  mental
illness in 2006 when he began behaving
strangely at work and was also destroying
property. Accompanied by co-workers he
was taken to a medical facility for evaluation.
Prior to this, he presented with no signs or
symptoms of  mental illness. The assessment
carried out diagnosed him as having Bipolar
Disorder. He was admitted in hospital for
further evaluation. He was discharged some
days after admission and received treatment
in the outpatient facility. By the following
March 2007 he became non-compliant with
his oral medication and so injectables were
added to his treatment plan. He was
readmitted in the Psychiatric Ward at the
University Hospital of  the West Indies and
remained there for two weeks.  

THE INCIDENT
On November 12, 2010, LR was found in
his cell at the Red Hills Police Station by cell
guards. At the time he was lying on his back,
naked, and appeared to be dead. The
supervisor on duty was informed and the
scene was processed by personnel from the
Area 4 Scene of  Crime. Upon examination
there was no visible mark of  violence seen
on the deceased and no foul play was
suspected. The body was removed to the
morgue pending a postmortem
examination.   

WITNESS ACCOUNT
A relative of  LR stated that he had gone to
the police and requested that they provide
LR with medical treatment, however, in her
response, she said that the police refused to
grant her same. Some days after making this
request she received a call saying that her son
had died while in the custody of  the police.   

THE SECURITY FORCE’S
ACCOUNT
According to the Station Diary entry taken
from the Red Hills Police Station, LR was

visited the same day as his death by a medical
Psychologist. LR was assessed by the doctor
a few days prior to his death who promised
to send a team to administer medication to
LR.  
The final cause of  death was determined as
pneumonia, chronic obstructive pulmonary
disease, left ventricular hypertrophy and
chronic ischemic disease. A secondary cause
of  death was a fatty liver. 

AREAS OF CONCERN
Of  the five (5) cases examined in the
Portland Division, three (3) of  the prisoners
were found hanging, one was beaten by in-
mates which led to his death and one was
due to illness. The mentally ill prisoners were
kept in a poorly maintained cell which had
no proper lighting. n



Jamaica’s Constitution guarantees the
protection of  the right to life. The State
is obliged to take steps to secure this

right. Persons in the custody of  the State are
particularly vulnerable and the State has a
special burden to ensure that their lives are
secure. 
The State must take the necessary and

reasonable preventative operational measures
to protect an individual whose life is at risk,
whether by his own hands or by the actions
of  a fellow inmate. The standard of  attention
required must not be impossible or
disproportionate. Where the authorities knew,
or ought to have known, of  a real and
immediate risk, then they ought to take such
reasonable and expected measures that are
within their scope of  powers to avoid the
risk. 
The right to life further triggers a

procedural obligation for the State to ensure
that there is an independent, effective,
prompt, and official investigation of  the
circumstances where an inmate is killed. This
investigation must have a reasonable degree
of  public scrutiny and ought to be aimed at
making responsible State agents accountable
for their actions or omissions (Edwards et
ux v. UK (2002) 12 BHRC 190, Amin v.

Secretary of  State of  the Home Depart-
ment [2004] 1 AC 653, R(L a patient) v.
Secretary of  State for Justice[2009] AC
588).
The gaoler must take reasonable steps to

ascertain whether a prisoner is a suicide risk
bearing in mind that inmates are at a greater
risk of  suicide than the general population
(Orange v. Chief  Constable of  Yorkshire
Constabulary [2002] QB 347). 
The Constitution further requires that

persons do not suffer torture or inhuman and
degrading treatment. Poor cell conditions
may breach this provision (Doris Fuller v. R
(1998) 56 WIR 337).
The State’s obligation is also recognised in

tort. The arresting officer, knowing that there
is a risk of  suicide, has a duty to so inform
the gaoler. If  an inmate’s suicide is
foreseeable, and the gaoler did not exercise
due care to prevent this, a cause of  action for
negligence could arise. 
The gaoler could not successfully plead

novus actus interveniens (i.e. that the
deceased’s act broke the chain of  causation
that had started with the gaoler’s negligence)
as the deceased’s act was the very thing the
gaoler was required to guard against (Reeves
v. Commissioner of  Police for the

Metropolis [2000] 1 AC 360).
Criminal liability for manslaughter may

arise where the standard of  care is breached
to such an extent that a jury believes that it is
“gross” and deserving of  criminal sanction.
Summing up the legal provisions, the State

is obliged to:
1. Take reasonable steps to protect persons

in state custody from being killed whether by
their own hands, by fellow inmates, or by
agents of  the State.
2. Conduct an assessment of  the

circumstances of  any person being taken into
custody as to the risk that they will suffer
harm whilst in custody.
3. Ensure that the conditions of  detention

are humane.
4. Provide the means for independent,

effective and adequate investigation of  a
death in State custody.
If  the State fails in any of  these regards the

constitutional right to life would have been
breached and possible exposure for criminal
and tortious liability exposed.   

THE CONSTABULARY FORCE ACT
According to the Constabulary Force Act,

December 19, 1935 - Section 50H: 

Chapter 10: The Legal Framework  
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Local Laws 



(1) Every complaint made by or
concerning a person arrested or detained shall
be recorded in the Station Diary.
(6) Where it appears to any member of  the

Security Forces that a person under arrest or
detention is ill or requires medical attention
whether or not that person complains of
illness, such member shall, without delay, take
such steps as are necessary to cause that
person to be given medical attention.

POWERS OF A CONSTABLE
According to the law, where an offence is

committed by a person who appears to a
constable on reasonable grounds to be
mentally ill, the constable may charge that
person for the offence and bring him before
a Resident Magistrate at the earliest
opportunity, being not more than a period of
five days after the date on which the offence
is committed; and may, where it is necessary
to detain the person until he is brought
before the Resident Magistrate, detain him in
a lock-up, remand centre or a place suitable
for the detention of  mentally disordered
persons. Additionally, the constable must
make a report in writing to a prescribed
person within twenty-four hours of  such
charge or detention
According to the Corrections Act, 1985,

section (26) subsection (1) where a prisoner
or person detained in a lock-up or remand
centre appears to the Minister on the
certificate of  a registered medical practitioner
to be of  unsound mind, the Minister may, by
order in writing setting out the grounds of
belief  that the prisoner or person detained is
of  unsound mind, direct his removal to any
public psychiatric facility within the island.
The person will be kept and treated as if  he
had been ordered to be detained in the public
psychiatric facility under the Mental Health
Act and, subject to Section 27, until the senior
medical officer or the mental hospital certifies
that such prisoner or person detained has
ceased to require treatment in that institution.
According to Section (79) the Coroner,

having jurisdiction in the place where a
correctional institution is situated, shall hold
an inquest into the death of  any prisoner on
whom sentence of  death is executed or who
may die in such correctional institution.

ORDER FOR POSTMORTEM
EXAMINATIONS

As it regards the ordering of  a postmortem
examination, the Coroner’s Act, 1900 dictates
that (6.-41) If  a coroner/JP/designated
police officer becomes aware of  a dead body

or a part of  the dead body in his jurisdic-
tion/parish and there is reasonable cause to
suspect that that person died a violent/unnat-
ural/sudden death and no one knows the
cause of  death, or a medical certificate has
not been produced or if  that person died in
prison or under such circumstances that re-
quire an inquest under any law, that Coro-
ner/JP/designated officer has the discretion
to lawfully direct any qualified medical prac-
titioner to perform a post mortem on the
body.
7.-41) Whenever the fact of  a death under

the circumstances referred to in section 6 is
reported at any police station, the officer in
charge thereof  shall forthwith notify the des-
ignated police officer of  such fact. 
(2) A designated police officer who is in-

formed or notified of  the fact of  a death,
pursuant to subsection (1) or section 6 shall:
(a) in the case of  information or a notifi-

cation given by a person other than the 
Coroner, inform the Coroner of  the fact

of  death, within forty-eight hours after re-
ceiving the information or notification; and 
(b) forthwith cause an investigation to be

made into the circumstances relating to the
death, and report thereon to the Coroner
within twenty-one days after first receiving
such information or notification. n
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Whenever the police is contacted regarding
a person who is reported to be behaving in
a way that might suggest that they are
mentally ill, the police should respond
promptly, and special containment
equipment for example, handcuff, should be
used to prevent the need for lethal or
inappropriate force. (The Jamaica Constabulary
Force Orders dated October 21, 2004, Serial No.
2994 which was republished in the February 16,
2012 Force Orders, Serial No. 3374) 
Further, the individual should be taken
immediately to the nearest designated
medical facility for proper medical/
psychiatric evaluation. Steps should be taken
to establish if  the person arrested has a
history of  mental illness and is receiving
active treatment. Arrangements must be in
place to ensure safety from other inmates
while the mentally ill person is in custody. 
Lock-Up Administration Policy and
Procedures outlined in Chapter 41 of  the
Jamaica Constabulary Force Standing Orders
states that when a person other than a
motorist is under the influence of  drink or
drugs, is self-destructive and endangering the
public, the police may take such person in
custody. The document further dictates that
in handling such person the police shall be
courteous, using patience and good
judgment at all times. As it relates to
detention, the policy states that no persons
fitting the description above shall be placed
in a cell with other prisoners but rather be
placed in a temporary holding facility
separate and apart from the cell block. It
states that such person or persons shall be
placed therein under close supervision of
the cell staff  and Guard Room Personnel. 
The document also makes provisions for
the frequency of  visit to the cell, stating that
where a person is arrested and is believed to
be of  unsound mind the police shall visit
such prisoner once every half-hour and each
visit recorded in the appropriate Registers.
As it relates to security, the policy states
that any unusual conditions or occurrence
observed in the cells should immediately be
reported to the Sub-officer in charge of

lockups whether verbally or in writing
depending on the nature of  the occurrence
for appropriate action to be taken. Proper
documentation is also required once this
person is in custody as the Sub-officer in
charge of  lock ups are required to record in
the appropriate registers any incident
reported to him that may threaten the facility
or persons in the facility and prepare a
documented report and ensure it is
forwarded through the appropriate channel. 
In case of  emergency situations the
Sub-officer in charge of  lockups may
communicate verbally to the Sub-officer in
charge of  Detention and Courts or
Divisional Officer depending on the nature
of  the emergency, but in any event as soon
as possible thereafter a comprehensive re-
port shall be submitted by him through the
proper channel for administrative review.
To achieve proper administrative control
and to ensure the security of  lockups, a
documented security inspection of  the
physical facilities should be carried out at
regular intervals, but at least once weekly.
Such exercise will help to ensure the safety
of  police and prisoners and minimise
opportunity for escape.
To maintain proper supervision of  lockups
with an accurate accountability of  prisoners
within, the following procedure shall be
followed:

• The Sub-officer in charge of  lockups or
Station guard on taking over duty shall
physically check all cells and prisoners and
ensure that the cells are secured and that all
prisoners are present and accounted for as
per station records;

• Prisoners shall be visited and visually
observed at least once in each hour.  In cases
of  “drunks”, lunatics or other exceptional
cases, they will be observed once in each
half-hour and at least three (3) times every
hour between 7:00 p.m. and 5:00 a.m. each
day.  Each visit shall be recorded in the
Station Diary or Cell Diary as appropriate.
Prisoner identification is also addressed in
Chapter 34 of  the Jamaica Constabulary
Force Standing Orders. Policy and
Procedure Section VIII (B2) sub-titled

Prisoner Identification and Records:
“the supervising Sub-Officer or Station
Guard shall be responsible to compile the
entries on the Prisoner’s Card. The number
at the top of  the left hand corner of  the card
shall represent the original entry made in the
Station Diary at the time the prisoner was
arrested, followed by the date of  arrest. All
other entries made in other relevant registers
shall be cross-referenced with the Station
Diary entry. The Station Diary number
allotted to the prisoner shall be maintained
until the prisoner is released or transferred.” 
It is the responsibility of  the supervising
Sub-officer to acquaint himself  with the
records of  all prisoners and thereby develop
a thorough up-to-date knowledge of  the
case of  all prisoners in custody. At the
expiration of  his tour of  duty, the
supervising Sub-officer shall submit a
written report to the sub-officer in charge to
include:

1. Number of  prisoners in custody

2. Movement of  prisoners, i.e., Court
attendance, bail, released, transferred etc.;

3. Sick prisoner and medical attention
received, if  any;

4. Any other matter relative to the welfare
and safety of  the prisoners and the
personnel whom he supervises.n

Chapter 11: The Jamaica Constabulary Force Guidelines

JAMAICA CONSTABULARY FORCE
STANDING ORDERS
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Figure 2 shows the number of  prisoners who have died while in the
custody of  the police. In the (36) cases examined, for which
information was available, the period 2005 through 2012; Area Four
accounted for the highest (9) followed by Area Three with eight (8),
Area Two and Five accounted for seven (7) respectively whilst Area
One had five (5).

Most of  the deaths (six (6) each) occurred in 2006 and 2009. In 2010

there were five (5); while 2005, 2007, 2008 and 2012, there were four
(4) each followed by 2011 with two (2). A point to note, one of  the
prisoner’s dates could not be ascertained at the time of  this report.  

Figure 2: Prisoners who have died whilst in custody of the Police from 2005-2012

Statistics



42

Searching for truth, striving for justice

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

1a AreecoliP
)ionsisiv(D
dlanstmoreeW

rveoHan

sem Jat.S

lawnTr

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

2a AreecoliP
)ionsisiv(D

oliP
(D

nn At.S t.S

ry Mat.S aM

drtlanoP Cl

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

 3a Areecoli
)ionsisiv(D

 AreecoliP
isiv(D

htebzali E stoingK

restechna nstoingK

nodrenaCl stoingK

d At.S

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

4a Are
)ions

 (Div5a AreecoliP

sta Ensto rew Nodn At.S

traln Ce nrieht Cat.S

 Westn nrieht Cat.S

htrew S  Tht.S

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

)ionssi (Div

hrtrew No

thuo Sen

rth Noen

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

ylawneTr

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

rew Sdn At.S

rew dn At.S

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

htuorew S mo Tht.S

rew tralnCe

 

  
 

  
 

  
 

  
 

  

     

     

     

     

     

 

sam

Figure 3: Police Area Headquarters and Divisional Offices

The Jamaica Constabulary Force (JCF) has divided their police areas of  Jamaica into five (5) Divisions, (See Figure 3) namely Areas One (1)
through Five (5). Under each Area Head Office are Divisional Offices, which manage and support the various police stations within that di-
vision. Area Four (4) is the largest with five (5) divisions, followed by Area One (1) and Five (5) with four (4) divisions respectively, and Area
Two (2) and Three (3) with three (3) divisions each.

 

 N % 
Abduction/Rape 5 14 

Extortion 1 3 

Malicious Destruction of Property 5 14 

Sus/Larceny by trick 1 3 

Murder-related charges 6 16 

Buggery 1 3 

Housebreaking & Larceny 1 3 

Indecent Assault 1 3 

Wounding-related charges 7 19 

Larceny f/person 1 3 

Attempted murder 1 3 

Illegal Possession of Firearm 2 5 

Incest 1 3 

Suspected bigamy 1 3 

Fraud 2 5 

Total 36 100 

 

Table 1: Reasons for which deceased [prisoners]
were arrested

Table 1 shows the reasons for which deceased
prisoners were arrested and placed in the custody
of  the police. In the 36 cases examined for which
information was available, abduction, rape and
malicious destruction of  property accounted for
14 per cent respectively. Murder-related charges
accounted for 16 per cent while wounding-related
charges accounted for 19 per cent. (The others, to
include illegal possession of  firearm, were between
three (3) and five (5) per cent.



Figure 2.1 shows the number and age of  prisoners who died
whilst in the custody of  the police. In the 36 cases examined, the
prisoners’ age spanned between 15 and 65. The age range 26-35
accounting for the highest i.e. 12 of  which Areas Two and Four
accounted for three (3) each. 

The age range of  36- 45 had the second highest - nine (9) - with
Area Four accounted for three (3), whilst the age range 15-25
had the third highest (7) with Area Three and Five accounting
for two (2) each. The age range 46-55 and 56-65 accounted for
five (5) and three (3) respectively.
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Figure 2.1: Age of prisoners who have died while in custody
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Table 2 shows the reasons for which deceased (prisoners)
were taken to hospital after they were arrested and placed in
the custody of  the police. In the 36 cases examined, 25% of
prisoners were taken after they were found hanging; 17 per
cent after they were found unconscious/unresponsive; eight
per cent due to physical injuries, while three per cent each was
taken due to other mental health issues and after stopped
breathing/collapsed.  44 per cent fell under the category of
other.

44

Searching for truth, striving for justice

Table 2: Reasons deceased [prisoners] were
taken to hospital following their arrest

   

 N % 
Stopped breathing/ collapsed 1 3 

Physical injuries  3 8 

Found hanging  9 25 

Unconscious/ Unresponsive 6 17 

Other  16 44 

Other mental health issues 1 3 

Total 36 100 
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Figure 2.2 shows the length of  time that passed between the
prisoner arriving at the hospital and dying. In the (36) cases
examined for which information was available and applicable,
during the period 2005 through 2012, ten (10) are currently
being     investigated. 

Of  the 36 cases, 22 prisoners were pronounced dead upon
arrival at hospital. Six (6) deaths took place between 1 and 12
hours after prisoner’s arrival, whilst three (3) deaths occurred
within one hour of  arrival and another two (2) died between 24
hours and one (1) week after arriving at the hospital. A further
three (3) prisoners were pronounced dead at the police station
lockup.

Figure 2.2: Time between detainee arriving at hospital and dying
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Figure 1.2 shows that of  the total number 59 inmates who died between 2008 and 2011 whilst in custody of  the De-
partment of  Correctional Services, 42 deaths were due to natural causes and 17 were unnatural. Of  this amount ten
(10) died in 2008,  15 in 2009, 18 in 2010 and 16 in 2011. For the period analysed nine (9) were mentally ill inmates; six
(6) of  whom died from natural causes and three (3) from unnatural causes. Among these, one was unfit to plead.
(Source: Department of  Correctional Services)
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Figure 1.2: Death of inmates while in the custody of the Department of Correctional Services
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The Deceased - Police Area

Area 1
1. George Lindo – June 8, 2006

2. Jasper Forbes – September 26, 2005

3. Gayon Brown – September 10, 2008

4. Gerald Grey – May 2, 2009

5. Ernie Smith – November 23, 2006

Area 2
1. Henry McCalla – December 13, 2008

2. Fabian Hall – April 18, 2008

3. Lincoln Samuels – March 6, 2009

4. Donovan Johnson – August 4, 2005

5. Nicholas Robinson – March 30, 2007

6. James Walford – June 21, 2011

7. Osbourne Cooper – May 30, 2011Area 3 
1. Theophilus Stubbs – November 3, 2009

2. Harold Graham – August 13, 2008

3. Kemar Williams – November 7, 2005

4. Buxton Miller – Unknown

5. Fabian Walters – February 21, 2007

6. Noel Cole – November 4, 2007

7. Robert Maragh –February 19, 2012

8. Ryan Mullings– February 17, 2012

Area 4 
1. Michael Thompson – August 26, 2007

2. Warren Armstrong – February 8, 2010

3. Palgrave McFarlane – September 14, 2005

4. Vincent Phipps – November 20, 2010

5. Christopher Swaby – March 26, 2010

6. Washington Brown – April 4, 2006

7. Roland Malcolm -  June 6, 2012

8. Ricardo Harrison – June 18, 2012

9. Andrew Scott - December 19, 2006

Area 5
1. Lovell Riley – November 12, 2010

2. Errol Wynter – February 16, 2006

3. Lloyd Ferguson – January 19, 2010

4. Shane Stamp – April 2, 2009

5. Gary Pinnock – July 1, 2009 

6. Eric Bell – July 21, 2009

7. Eric Barrett – June 20, 2006
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FORENSIC PSYCHIATRIC FACILITY

According to Messers. Rutherford
and S. Duggan, treating persons
in a Forensic Psychiatric facility
provides the most effective and

appropriate treatment for mentally ill
offenders, and provides greater benefit in
terms of  diverting persons from the criminal
justice system. Many of  these persons would
otherwise have been lost in the criminal
justice system. Treatment in such an
environment can also help to reduce the
rising custodial population and the increasing
re-offending rates for those leaving prison
(Rutherford, M & S. Duggan, 2007
September).
It also provides treatment and support for
those individuals who require a secure
inpatient facility due to their risk of  harm to
self  and/or others. The Forensic Psychiatric

Hospital is a designated mental health facility
which provides for involuntary
admissions for treatment purposes.
(http://www.bcmhas.ca/ForensicService/
ForensicHospital/default.htm)

POLICE LOCKUPS
Charles Hounmenou, in his article Standards
for Monitoring Human Rights of  People in Police
Lockups lists the lack of  access to mental
health care as one of  the deficiencies of
police lockups (p. 1). Citing Layman, E. P. &
McCampbell, S. W. (2007).
The Prison Rape Elimination Act of  2003 and
Law Enforcement Agencies: Policy Development
Guide recommended as a means of  ensuring
the safety of  detainees that: 
“Prior to admission into a police cell,
detainees [should be] assessed in relation to
risks including mental health, suicide, criminal
history, and the potential for sexual violence,

and vulnerability for victimization” (p. 3).
While speaking to mental health he quoted
the National Law Enforcement Policy Centre,
“A police lockup facility is not intended for
or equipped to handle detainees who require
immediate or sustained medical attention”.
Included in his indicators of  detainee
medical/mental health, he stated, “Every
detainee who appears to be physically
incapacitated due to drug or alcohol
intoxication should preferably be examined
by a physician”. (p. 6). He further cited the
policy document and stated that “no detainee
who has injuries or illnesses that require
hospitalisation or attention of  a health care
professional (should be) booked into a police
lockup facility or otherwise held for
interrogation or other purposes” (p. 7). 
Hounmenou continued, “Any detainee who
appears to be mentally ill [should be]
monitored continuously until he or she has

Chapter 12: Other Jurisdictions

International Best Practices

Photo:Bing Images.
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been examined by a doctor or qualified
mental health practitioner.
A register is kept of  any in-cell contact,
including the time and duration of  the con-
tact, the custodial officers involved and the
results of  observations about the condition
of  any person who appears to be mentally ill
or who is intoxicated.
Any person apprehended by the police and
assessed as having a mental illness by a
registered mental health practitioner [should
be] transferred to an appropriate health care
facility as a matter of  urgency.” (p. 11)
He also stated that police assigned to a
police lockup full-time or part-time should
be appropriately trained for preventing
suicide of  prisoners. 
In like manner, R. Lines in his article The
Right to Health of  Prisoners pointed out that
“Proper mental health care in prisons must
include adequate written record-keeping and
monitoring of  patients, and be carried out by
properly qualified staff ” (p. 27). Monitoring
of  mentally ill patients should increase
whenever there is a change of  mood and
behaviour. Lines inferred that the mental
health of  persons who are already mentally
ill deteriorates significantly with
incarceration. “As with general medical care,
mental health care must be available and
provided in a timely fashion in order to be
consistent with human rights law” (p. 27).
UN Special Rapporteurs reporting on a
mission to Peru recommended that
“Appropriate mental health services be made
available to persons in detention” (p. 28).  
In Mental Health as a Human Right, Lance

Gable and Lawrence O. Gostin highlight that
persons with mental illness face considerable
challenges that prevent them from being
functional. These obstacles have implications
for quality of  mental health care they receive.
They state, “Mental health comprises an
integral component of  overall health and
well-being” (p. 250). They further argue,
quoting MacArthur Violence Risk
Assessment Study that “…persons with
mental disabilities have no greater propensity
to commit violent acts than persons who do
not have a mental disability….the key
variable in predicting dangerousness is
co-morbidity with alcohol and drug
dependency” (p. 251). Gable and Gostin also
highlight that a high number of  persons who
are mentally ill are becoming homeless with
the move of  deinstitutionalisation. They
point out, quoting in part G.N. Grob’s Mental
Health Policy in America: Myths and Realities:
“Equally troubling is the steady
transmigration of  mentally ill disabled people
from psychiatric institutions to other
institutions – jails, prisons, remand centres,
and nursing homes – where they do not
receive appropriate treatment, if  any. In many
countries around the world prisons have
become the de facto mental health systems,
leaving this population isolated, forgotten,
and deprived of  their human rights” (p. 253). 

IPCC REPORT
Research carried out by IPCC entitled
Deaths in or following police custody highlighted
that the most common cause of  death
among prisoners was hangings. Of  the 44

suicides across an 11-year period 34 were
hangings. 
The Independent Police Complaints
Commission (IPCC) of  the United Kingdom
report entitled Deaths in or following police
custody: An examination of  the cases 1998/99 -
2008/09 highlighted that in case where risk
assessment was done persons had “some of
their property and/or clothing removed”
while in other cases persons had less frequent
checks and suicides were committed which
raises question about the care they received
in custody.  Case 5.3 highlights this fact. (p.
57-58). 
The report further stated “...custody
officers may withhold a detainee’s clothing
and personal effects where they consider that
“they may use them to cause harm to
themselves…” (p. 39). 
As concerns supervision of  detainees who
are considered high risk and/or mentally ill
the report stated, “Detainees considered to
be at high risk of  self-harm, who are treated
as mentally ill, or about whom there are
concerns regarding their consciousness, may
be placed on constant supervision. This may
involve constant monitoring through regular
physical checks, as well as use of  CCTV” (p.
39) Case 52 highlights this fact (p.55).n
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Case Studies - United Kingdom (IPCC)  

CASE STUDY #1 

History of  attempted suicides not captured, poor risk
assessment, lack of  checks and inadequate recording of
checks.
A man was arrested for assault/wounding with intent. He
was a vulnerable individual as he was homeless and had
addictions to alcohol and drugs (including solvents,
amphetamines and crack cocaine) and had made several
suicide attempts in the past. Despite the involvement of  the
police in one of  the previous suicide attempts, there was no
marker on the Police National Computer for self-harm.
At the risk assessment stage (in police custody), the
investigator states that no efforts were made to probe or
encourage responses to the risk assessment questions. The
officer in charge of  the risk assessment simply marked ‘no’
against the different points. In addition, an officer in the
custody suite pointed to the detainee's waistband and
shoelaces as a potential risk, but this was ignored by the officer
conducting the risk assessment. 
Many of  the cell visits were not carried out when required,
and the checks which were conducted were not adequately
recorded on the custody record. No cell visits were carried out
between 1a.m. and 4a.m., a three-hour gap in which the man
hanged himself  in his cell. The deceased hanged himself  from
the pipe attached to the sink in the cell. It transpired that the
officers in the custody suite had been watching a DVD during
the three-hour time period.
The pipe from the sink had not been identified as a ligature
point before. The investigator stated that he believed the ac-
tions of  the three custody officers “fell short of  the positive
obligation under Article 2 [ECHR] to protect [the deceased's]
life”. The file was passed to the CPS to consider a prosecution
for misconduct in public office.n

CASE STUDY # 2 
Lack of  agreed checks and failure to accurately record in the
custody record.
Police were called to a residential home by staff  who reported that
one of  their residents was “being violent” towards them. The police
attended and arrested the resident to prevent a further breach of
the peace. She was taken to custody and there were markers on the
custody system for her as having mental health issues and previously
suffering from depression. 
She was therefore placed in a cell with CCTV and on 30-minute
checks. She did not receive the checks she was supposed to; the
custody record showed that she was checked after one hour, after
two hours, and then after another hour. After checking the CCTV
it was discovered that there were some additional checks that had
not been recorded on the custody record, but that the woman had
still not been checked every 30 minutes in accordance with PACE
(for vulnerable detainees).
When the woman was last checked on, she was lying on the floor
in a foetal position, but rather than physically check her, the officer
assumed she was asleep and continued her duties. Shortly after this,
the custody sergeant was able to confirm that the deceased could
return to her home, and was going to inform her of  this. At that
point an officer checked the CCTV monitor and saw the deceased
lying on the cell floor. 
The custody sergeant and gaoler attended the cell and found her
not breathing. They began first aid and called for an ambulance.
Paramedics arrived and continued resuscitation attempts but the de-
ceased was pronounced dead in hospital shortly after. 
The investigator found that the officer who was supposed to check
the deceased did not check her every half-an-hour, did not accurately
record the checks that were undertaken, did not record the search
of  the deceased, did not record the visit by the doctor, and failed to
attend the cell straight away when it was recognised that the deceased
was lying on the floor. It should be noted that this officer had never
received any formal custody training but did recognise her PACE
duties. 
The investigator also found that the custody sergeant failed to give
appropriate instructions to the other custody staff  regarding the
monitoring of  CCTV and failed to ensure the custody records were
properly maintained. The file was referred to the Crown Prosecution
Service to consider possible criminal actions against the police
officer for neglect of  duty of  care. 
The custody sergeant was given words of  advice. The investigator
also noted that when the deceased had previously been detained, the
risk assessment had stated she was “violently suicidal/ had self-harm
tendencies”, but this information was not on the system when the
risk assessment was conducted for the more recent detention.n
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CHARACTERISTICS OF PERSONS
DYING IN CUSTODY

Of the data provided through the
Detention and Courts Branch of
the JCF, all persons dying in

custody were male and of  Jamaican
nationality. The men were generally of  poor
social background and general lack of  family
support. Some of  the deceased were
remanded pending the outcome of  a
psychiatric evaluation, so in essence they were
displaying elements of  mental illness.
According to the Strategic Mental Health
Plan 2009-2014 prepared by Dr. Wendel
Abel, consultant psychiatrist at the University
of  the West Indies:
“there is no in-patient facility for convicted
mentally ill individuals within the health
system…. There is a need to establish more
improved facilities for persons in prisons with
mental illness and to provide specialized
training for police officers and probation
officers, in order to divert non-violent
offenders with mental illnesses away from
incarceration into treatment.
The failure to develop an adequately
financed and integrated, community-based
delivery forensic service systems has resulted
in the growing criminalisation of  persons
with mental illnesses.  Jails and prisons are
becoming a major living setting for such
persons” (p. 13)
The first comprehensive mental health
strategic plan developed for the period 2001
– 2006 had as one of  its major strategic foci:
“The training of  critical gatekeepers e.g.
police, correctional officers, guidance
counsellors.”
It is clear that prisons and lock-ups are not
the best places for the mentally ill.
Professionals and police personnel argue that
there is deterioration in their condition once
they come into lock-up. This is usually
exacerbated by relatives abandoning them
whilst in lockup. Many of  them languish in
the correctional facility and lock-up and some
even become lost in the system. 

In one of  the cases reviewed, a man was in
lockup and eligible for bail. The police
highlighted 
[The man] age 28 yrs old…who was
arrested [and] charged for the offence of
Malicious Destruction of  Property and bailed
in the amount of  $20,000 with surety [mother
in] November 2010 was taken back to the
station and handed over by surety who states
that she no longer wishes to stand surety for
accused.
This man later died in custody.

HOUSING ‘MENTALLY ILL’
PRISONERS WITH ‘SANE’ PRISONERS

In cases where it was suspected that a
prisoner was mentally ill, the police would
generally separate such a prisoner. However,
there have been cases investigated where
family members and others were convinced
that the prisoner was not mentally ill, yet was
housed in a section deemed for the mentally
ill.

RECORD KEEPING
The JCF Standing Orders outlines the
policies and procedures that obtain for record
keeping. 
Of  the cases being investigated, record-
keeping, in general, at these police stations,
was usually commendable; however, there
were several issues uncovered which have
implications for staff  and prisoner safety and
the general smooth running of  the lockups. 
• Referencing of  entries is generally a
problem. In many of  the cases investigated,
the investigators had to “scour” the diaries in
order to find any connecting entry having to
do with a prisoner. It is the view of  the
investigators that where possible, all entries
concerning a particular prisoner should be
cross referenced. 

• Prisoners not properly accounted for.
There are many instances upon perusing
Station and Cell Diaries that it is seen where

a prisoner moves from the lock-up to another
location. Oftentimes, there is no entry to
show the prisoner returning from the
location or to whom the said prisoner was
handed over. 
Based on, Chapter 34 of  the Jamaica
Constabulary Force Standing Orders, entitled
Prisoner Transport – Policy and Procedure Section
VIII (F5e), it appears that the JCF Standing
Orders regarding the referencing of  entries
and accounting of  prisoners are not followed
through in many instances. The case study of
Prisoner RM gives the clearest example
during the course of  this investigation the
consequences of  poor record-keeping which
hinders effective actions. 
• Copying entries – whenever an entry is
made in more than one diary concerning a
prisoner, an exact copy of  the entry should
be made in the other diary. For example, in
the case of  RM an entry was made in the Cell
Diary of  the officer’s arrival with him at
hospital. However, when an entry was made
in the Station Diary certain details were omit-
ted. (See the entries on page 51).n

Chapter 13: Analysis of the Problem
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The entries highlighted above are
both critical entries, as they
concern one and the same pris-
oner. This is a prisoner who

came into custody with severe injuries as a re-
sult of  a mob attack. 
One may argue that the entry in the Cell
Diary is arguably more important because
this is the diary which the Cell staff  will have
to use concerning a prisoner on a daily basis.
The Station Diary speaks to the treatment
that the prisoner ought to receive as per the
doctor’s instructions. However, this entry was
not recorded in as much detail in the Cell
Diary. Record-keeping is also important
because as shifts change the person coming
on will have some reference as concerns what
happened while they were out. It is therefore
critical that Cell staff  and all other police
personnel having anything to do with a
prisoner be so informed as to the importance
of  recording detailed entries of  prisoners. 

Of  importance too, where this matter is
concerned, is that this Station Diary was
finished about three pages later and so
depending on how diaries are stored when
they are finished this entry would be easily
missed. It is for this reason that the
recommendation is made that whenever an
entry is made in a Cell Diary and Station
Diary they are referenced to each other, just
so that the concerned police personnel can
make a check to ensure that what is recorded
in one is actually recorded in the other. 

OVERCROWDING AND STAFF
SHORTAGE

Police lock-ups are designed with certain
specifications with the intention of  housing
a certain number of  prisoners. This is for the
purpose of  safety of  the prisoners, who even
though they have been deprived of  their
liberty, enjoy certain rights and privileges, and
also for national and overall security.

In 1992, Agana Barrett died at the Constant
Spring Police Station whilst being housed in
an overcrowded cell. The cell measured
8ft x 7ft and was housing 19 men. He along
with the other men was inside the cell for sev-
eral hours between October 22 and 24. It was
on the 24th that it was discovered that Barrett
and two other men, Vassell Brown and Ian
Forbes, had died. Reports published are that
the men died from lack of  oxygen.
The men were picked up by the police to see
if  they were wanted in connection with any
crime. Quoting from the case Fuller (Doris)
v Attorney General presented in the Court
of  Appeal of  Jamaica, the trial judge found
that “…[it]…was extremely hot due to
congestion. There was very little air available
and this was only accessible through small
holes in a metal door for the cell. The cell had
no windows and they were surrounded by a
concrete wall. Water dampened the floor and
in order to quench thirst, perspiration and

The System
Cell checks, over-crowding and cell condition

Station Diary - Extract

Cons 
# 

Ref 
# 

Hour Subject Nature of Occurrence Signature 

50  9:28pm Prisoner 
Escort 

[The police] escorted male Jamaican prisoner RM to 
this location from the Hospital where the doctor gave 
instructions for said patient to visit the Orthopedic 

th of January 2012 and the 
[parish] Clinic on Wednesday 1st of February for 
dressing patients must also maintain collar until 
doctor instruct otherwise.  

 

 

 

Cons 
# 

Ref 
# 

Hour Subject Nature of Occurrence Signature 

13 27  09:03pm Prisoner 
Escort 

[The police] escorted male Jamaican Prisoner RM 
from the Hospital to this location re: a case of M.O.B. 
[in the] he was handed over to [the Cell Guard] with 
injuries to his head and left hand.  

 

51

Cell Diary - Extract
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water dripping from the walls had to be used
as no drinking water was made available for
them…one man had to drink his own urine
in order to quench his thirst…” (page 54 of
64) 
The morning following this experience,
three prisoners died.
In 2012, some 20 years since the Agana
Barrett incident, there are still reports of  se-
vere overcrowding coupled with shortage of
staff. According to Chapter III of  the
Constitution entitled Charter of
Fundamental Rights and Freedom, Section
13(6) “No person shall be subjected to
torture or inhuman or degrading punishment
or other treatment.” Considering the entries
in station diaries, it would seem there is
widespread concern about the conditions
under which prisoners are kept.  The
similarity between this [the overcrowding]
situation and the Agana Barrett case is that
the conditions that exist in these lock-ups
presently are sufficient to bring about a repeat
of  the tragedy of  1992. It is for this reason
that efforts have to be made at the national
level to address the issues faced by the
country’s lock-ups, despite financial and other
resource constraints. 
Often times in the media there are publica-
tions of  overcrowding in lock-ups. Among
the more common reports of  overcrowding
is the Mandeville lock-up where reports were
made as recently as November 26, 2010 in the
Gleaner about overcrowding. This report
highlighted that the former Custos of  Man-
chester, Dr. Gilbert Allen, was alarmed at the
conditions at the lock-up where eighty nine
(89) detainees were being held in an area built
to accommodate thirty (30) people. The said
report went on to mention that insects were
seen inside the cell with the prisoners. This in
and of  itself  is problematic. 
These reports are made in the media in spite
of  a publication in the Jamaica Constabulary
Force Orders dated May 7th, 1998, Serial No.
2657, which quoted the then Honourable

Minister of  National Security and Justice as
saying: “…As a matter of  Policy no lock-up
in the Island is to have within it, more per-
sons than the number for which it was built.
This is to be achieved within two weeks of
the date of  this letter.”
This publication, which was made almost 14
years ago, still remains relevant today. So in
essence, most lock-ups are in breach of  Force
Policy. What must be noted, however, is that
little or no improvements have been made to
many of  these lock-ups and so the
infrastructure is overburdened in housing so
many prisoners. According to a Cell Diary
entry at one police station in Kingston where
the problem of  overcrowding is, arguably,
chronic, one of  the sub-officers remarked:
“There is also the issue of  the poor state of
lock-up infrastructure that has been observed
for awhile now to be in an advance state of
deterioration and requires urgent refurbishing
to efficiently continue function as a place
where humans are held against their will.”

STRESS ON POLICE
Police personnel working under these
conditions, like prisoners, are extremely
stressed and as the entries in the diaries
indicate, worried about the implications of
the overcrowding, poor infrastructure and
shortage of  staff. In the conclusion of  the
tour of  duty one of  the Cell Guards
remarked that “[t]hey [prisoners] made no
complaint of  any illness or hunger, only the
heat due to the overcrowding” – two days
later however, a prisoner died in the said
lockup. 
The Force Orders (Serial No. 2657) cited
earlier highlighted that the Mandeville
lockups had eight (8) cells and a suggested
capacity of  twenty-four (24) prisoners, which
means three (3) persons per cell. Similarly, the
same document showed that the Denham
Town Police Station had a capacity of  thirty
(30) prisoners having six (6) cells. However,
of  note was that on Monday February 13,
2012, the Denham Town lock-up had on
record eighty-three (83) prisoners. This was
almost three times its capacity. Checks made
in the Station Diary revealed a plethora of
entries speaking to overcrowding and staff
shortage. Entries of  this nature dated as far
back as 2011. As quoted in an entry at the
Denham Town Police Station entitled obser-
vation:

It is noticeable that the … lockups is over-
crowded and also there is a shortage of  staff
problem. Currently there is a total of  seventy
five (75) male prisoners in custody been
guarded by two police personnel… If  for any
reason or reasons there is any form of
disturbance in the cell block the staff  is not
adequate to bring the situation under control
because this compromise the safety of  the
members on duty and also the safety of  pris-
oners…
Of  note too is the fact that in an
overcrowded cell, it is far easier for
communicable diseases to be transmitted. At
that point everyone is at risk, even more so
the person whose immune system is not
resilient. Hence there is the constant
complaint of  outbreaks in lockups. As
recently as June of  this year, there was a
report in the media of  an outbreak at the
Denham Town Police Station. What must be
kept in mind at all times when viewing the
situations within a lockup is the right of  the
individual – that is the protection granted
under the Constitution from degrading and
inhuman treatment. These are also
International Standards that ought to be
adhered to.  At the end of  the discussion the
major points that must be then borne in mind
are the resource constraints and who has
responsibility/authority to institute changes
to make them better.  

CELL CHECKS
Checks made of  the cells were frequent and
in general, were in keeping with Force Policy
on Cell Administration which states “where
a person is arrested (at 1 and 4) and has to be
placed in a cell, the police shall visit such pris-
oner once every half-hour and each visit
recorded in the appropriate registers”.
The concern here raised is the extent to
which cells are actually checked when a visit
is made. It was noted that there are cases
where a person was found unresponsive
sometimes minutes after a cell was
supposedly checked. 

INSPECTION OF LOCK-UPS
According to information received during
the course of  this investigation cells are
inspected by the Public Health Departments
in the various parishes. They inspect the
prisons and lock-ups to ensure that they are
adhering to the minimum public health

“…As a matter of  Policy no
lock-up in the Island is to

have within it, more persons
than the number for which it

was built. This is to be
achieved within two weeks of

the date of  this letter.”
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standards and are compliant with the
recommendations of  the inspectors.  This
inspection is done using the Institutional
Health Inspection Form, see Appendix B.
The inspection takes into consideration
aspects such as the presence or absence of
pests, and the presence or absence of
overcrowding and the safety measures that
are in place.
The investigators made visits to a number
of  lock-ups during the course of  the
investigation. In a number of  cases there is
cause for concern for the health, safety and
security of  staff  and prisoners.  
Requests have been made through the Min-
istry of  Health to access the Public Health
Reports for the lock-ups, especially in cases
where the investigators noticed that there was
a recurrence of  deaths in custody over a short
period of  time. There has been no response
to date. 

CONDITIONS INSIDE THE CELL
The data provided about prisoners who die
in custody, and further checks in the Station
Diaries, revealed that in more than one
Division, prisoners who died in custody did
so in the same cell, but at different times. On
visits to the various Divisions, the specific
cells were in a very deplorable state, as is
highlighted in the example in Appendix
A. In the photograph in Appendix A, at

least three prisoners who were housed
inside that were mentally ill died. 

ANALYSIS OF INVESTIGATION
REPORTS OF PERSONS WHO HAVE

DIED IN CUSTODY
As part of  this investigation the
investigators were tasked with obtaining and
analyzing the investigation reports into these
deaths in custody. To date attempts have been
made to obtain same through the
Inspectorate Division of  the Jamaica
Constabulary Force. However, what was
provided were some of  the preliminary
reports that were sent off  to the
Commissioner of  Police at the time the death
occurred. 
The information contained in these reports
generally gives a synopsis of  the prisoner to
include when they were brought into custody,
the offence for which they were charged, who
the arresting officer was, court appearances
and the history of  events leading up to the
death of  the prisoner.
This information certainly does not
constitute the entire investigation, but what it
does in many cases is give information as to
who was on duty at the time and any matter
worth considering during the course of  the
investigation, for example, if  the prisoner was
taken frequently to the hospital. 
What is clear having checked the preliminary

investigation reports and comparing the
information in the Station and Cell Diaries, is
that there are disparities in some cases of
what actually took place. Hence, at face value,
it is difficult to take these reports as the truest
reflection of  what took place without the
final investigator’s report. In two cases
another prisoner was charged for the death in
custody. This revelation led the investigators
to request from the Inspectorate of  the
Constabulary further information as to
whether or not anyone was charged for any
of  the deaths in custody. 

COURT OFFICES
In the cases where contact was made with
the investigator, they did not possess a copy
of  their reports. All was put together in a file
and submitted for the Coroner’s Court. In
other cases, the investigating officer has since
been transferred to another Police Station or
Division. It is for this reason that the
investigators took the route of  requesting the
investigation reports through the Courts
Offices.
To date, all the Courts Offices where these
deaths have occurred have been written to,
with the exception of  one. The investigators
now await word from the Court
Administrators as to the outcome of  those
requests. n

Photo:Bing Images.
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The Commission humbly refers to the
Commissioner of  Police  the following
recommendations for action (S 17 (9) and 23
of  the Independent Commission of
Investigations Act): 

1. Within 12 months, officers, sub-officers
and constables in charge of  stations or
lockps, receive specialised training in
assessing whether a remandee may be
suicidal. 

2. Within 6 months develop and maintain a
system of  compulsory assessment of
prisoners concerning their potential risk of
suicide. 

3. Within 120 days all officers who are or
may be placed on cell guard duty should
receive some basic training in dealing with
the mentally ill. 

4. Issue an order within 120 days to all
members of  the Force and in particular, to
officers and sub-officers in charge of
lockups requiring that: 

a.  prisoners in cells be checked at least 4
times in an hour where the assessment of
the prisoner suggests a risk of  suicide or the
prisoner is ill.

b. prisoners who are believed to be suffering
from mental illness be separated from other
prisoners and from each other.

c. the cells of  prisoners who are assessed as
presenting a risk of  suicide be checked to
ensure that the prisoner does not have access
to any item (including clothing) with which
the prisoner may harm himself. 

5. Issue an order within 60 days to all
members of  the Force and in particular, to
officers and sub-officers in charge of
stations and lockups requiring that records
of  prisoners in custody be properly kept and
monitored and in particular: 

a. An entry should be made by the officer
handing over a prisoner and also the
receiving officer to ensure that any special
instructions are recorded.

b. Station Diaries should state clearly, on a
daily basis, the names of  all prisoners in each
cell. This should include the name and/or
number of  the cell, the number or persons
in the cell, the given names and alias(es) of
persons in each cell. For example [Cell #1
inside are Tom Strokes o/c Stokes, John
Brown o/c Beg Beg].

c. The diary should state the movement of
all prisoners from one cell to another making
note of  the date and time and by whom they
were removed. 

6. Issue an order within 60 days to all
members of  the Force and in particular, to
officers and sub-officers in charge of
stations and lockups requiring that prisoners
who are sick are taken to hospital at the ear-
liest possible time for treatment and that
medication is administered as directed by  a
physician.n

Recommendations  

nDuring the period of  our study, the majority
of  the persons who died in custody suffered
from a mental illness.

n The mentally ill persons who died in custody
were all kept in inhumane and inappropriate
conditions. Where cells are reserved for
mentally ill persons, they are, more often than
not, the worst cells. At some stations, the
mentally ill persons shared cells with other
inmates.

n In all the cases of  mentally ill persons who
committed suicide, there was infrequent or
inadequate monitoring.

nIn 25 per cent of  the cases, death was by
apparent suicide. The victims were found
hanging, often with ligatures formed from their
own clothing. 

n In the cases where death was caused by

injury or illness, the victims had complained
prior to death, but their complaints were not
addressed. 

nRisk assessment of  the prisoner's emotional
or psychiatric condition was not timely or
comprehensive.n

FINDINGS

THE COMMISSION’S RECOMMENDATIONS
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APPENDIX A
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Figure 1: Cell # 5 in Port Antonio Police Station.
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Figure 2: Cell # 5 in Port Antonio Police Station.
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Figure 3: Cell # 5 in Port Antonio Police Station.
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Figure 4: Pre-screening form used by the JCF to record health of  prisoners.
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